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In drafting regulations to implement HIPAA, the U.S. Department of Health and Human Resources recognized that there may be some potential conflict between HIPAA and other federal laws, particularly:

· The Privacy Act of 1974, 5 U.S.C. 552a

· The Freedom of Information Act (FIOA), 5 U.S.C. 552

· Federal Substance Abuse Confidentiality Requirements, 42 U.S.C. 290dd-2 and 42 CFR part2 

· Employee Retirement Income Security Act of 1974 (ERISA), 29 U.S.C. 1002(1)

· The Family Educational Rights and Privacy Act (FERPA), 20 U.S.C. 1232g

· Gramm-Leach-Bliley (GLB), Pub. L. 106-102

· Federally Funded Health Programs

· The Food, Drug, and Cosmetic Act, 21 U.S.C. 301

· Clinical Laboratory Improvement Amendments (CLIA), 42 U.S.C. 263a and 42 CFR part 493

· Other Mandatory Federal and State Laws

· Federal Disability Nondiscrimination Laws; Americans with Disabilities Act (ADA) 42 U.S.C. 12101 and Rehabilitation Act of 1973, 29 U.S.C. 701

· U.S. Safe Harbor Privacy Principles (European Union Directive on Data Protection)

Although HIPAA does not specifically address “all possible conflicts or overlaps of the privacy regulation and other federal laws” it does provide some general guidance for compliance with both. The recommendation, when faced with the need to determine the details of the interaction, is to follow the judiciary approach to interpretation or “implied repeal analysis.” That is, “[w]hen faced with two potentially conflicting statutes, courts attempt to construe them so that both are given effect. If this construction is not possible, courts will look for express language in the later statute, or an intent in its legislative history, indicating that Congress intended the later statute to repeal the earlier one. If there is no expressed intent to repeal the earlier statute, courts will characterize the statutes as either general or specific. Ordinarily, later general statutes will not repeal the special provisions of an earlier, specific statute. In some cases, when a later, general statute creates an irreconcilable conflict or is manifestly inconsistent with the earlier, specific statute in a manner that indicates a clear and manifest Congressional intent to repeal the earlier statute, courts will find that the later statute repeals the earlier statute by implication. In these cases, the latest legislative action may prevail and repeal the prior law, but only to the extent of the conflict.”

If a potential conflict arises, one should try to construe both laws so that both are given effect.  If such construction is not possible, then one should look at the later law (and HIPAA was enacted after the laws mentioned above) to see if there was an intent to repeal the language of the earlier law.  In general, one should use the following analysis if there is a potential conflict between HIPAA and other federal law.

1. If the earlier federal law or statute permits disclosure but HIPAA prohibits it then the following applies;

a. If the disclosure in the earlier law is permissive, then the covered entity must determine if the disclosure comes within one of the other permissible disclosures. If the disclosure does not come within one of the provisions for permissible disclosures, the covered entity must obtain an authorization from the individual who is the subject of the information or de‑identify the information before disclosing it.

b. If the earlier law mandates the disclosure, then a covered entity may disclose the protected health information.

2. If the earlier federal law and HIPAA are not in conflict, then both apply.

3. If the earlier federal law prohibits disclosure but HIPAA does not, then the Covered Entity will have to comply with the earlier law and not disclose the information.

4. If neither HIPAA nor other federal laws permit disclosure, then there can be no disclosure.  

Please note that the above advice is for general guidance only and cannot be relied upon as State approval for any action taken by a covered entity.  Moreover, it applies only to HIPAA’s interaction with other federal laws.  An analysis of how HIPAA interacts with State laws will be presented separately.

