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Proudf oot and Fl et cher)

[ Passed March 7, 2002; in effect from passage. ]

AN ACT t o anend and reenact sectionfifteen, article five, chapter nine
of the code of West Virginia, one thousand ni ne hundred thirty-
one, as anmended, relating to establishing a process for the
secretary of heal th and human services to enter i nto negotiations
wi t h pharmaceuti cal conpani es for rebates that cannot be accessed
t hrough Freedom of I nformati on Act requests or through open
nmeeti ngs.

Be it enacted by the Legislature of West Virginia:

That section fifteen, article five, chapter nine of the code of
West Virginia, onethousand ni ne hundred thirty-one, as anended, be
amended and reenacted to read as foll ows:

ARTI CLE 5. M SCELLANEQUS PROVI SI ONS.
89-5- 1edi cai d program preferred drug |ist and drug utilization
revi ew.

The Legislature findsthat it is apublic necessity that trade
secrets, rebate anounts, percentage of rebate, nanufacturer’s pricing
and suppl enmental rebates that are containedinrecords, as well as any
meetings at whichthisinformationis negoti ated or di scussed need
confidentiality toinsurethe nost significant rebates avail able for
the state. Information pertaining to simlar agreenments with the
f ederal governnment and negoti at ed by pharnaceuti cal manufacturersis
confidential pursuant to 42 U S.C1396r-8. A rebate as a percent age of
aver age manufacture priceis confidential under federal | awand the
federal rebate could be made known i f not protected by state | aw.
Because of the protection afforded by federal law, if thisinformation
i's not protected by state |l aw, manufacturers will not bewillingto
offer arebatein Wst Virginia. Further, the Legislature finds that
t he nunber and val ue of suppl enent al rebat es obt ai ned by t he depart nent
will increase, tothe benefit of Medicaidrecipients, if information
related to the suppl enmental rebates is protectedinthe records of the
departnment and in nmeetings inwhichthis informationis disclosed
because manufacturers will be assuredthey will not to be placed at a
conpetitive di sadvantage by exposure of this informtion.

The secretary of the departnent of heal th and human resources has
the authority to develop a preferred drug list, inaccordancewth



federal | aw, which shall consist of federally approved drugs. The
departnment, through adm nistration of the nmedicaid program nmay
rei mburse, where applicable and in accordance with federal | aw,
entities providing and di spensi ng prescription drugs fromthe preferred
drug list.

The secretary of the departnent i s hereby authorized to negoti ate
and enter into agreements with pharmaceutical manufacturers for
suppl emental rebates for nmedicaid rei nbursabl e drugs.

The provisions of articlethree, chapter five-aof this code shall
not apply to any contract or contracts entered i nt o under this section.

Trade secrets, rebate anounts, percentage of rebate,
manuf acturer’s prici ng and suppl enent al rebat es which are contai ned in
t he departnent’s records and those of its agents with respect to
suppl enment al rebate negoti ati ons and whi ch are prepared pursuant to a
suppl enent al rebat e agreenent are confidenti al and exenpt fromal |l of
article one, chapter twenty-nine-b of this code.

Those portions of any nmeetings of the conmittee at which trade
secrets, rebate anounts, percentage of rebate, manufacturer’s pricing
and suppl enent al rebates are di scl osed for di scussi on or negoti ati on of
a suppl enment al rebat e agreenent are exenpt fromall of article nine-a,
chapter six of this code.

The secretary of the departnent will nonitor and eval uate the
effects of this provisionon nedicaidrecipients, the nedicaid program
physi ci ans and phar maci es.

The commi ssi oner shall inplenment adrug utilization revi ewprogram
to assure that prescribing and di spensi ng of drug products result in
t he nost rational cost-effective nedication therapy for nedicaid
patients.

Any nmoneys recei ved i n suppl enental rebates will be depositedin
t he medi cal services fund establishedinsectiontwo, article four,
chapter nine of this code.



