
INSTRUCTIONS TO VENDORS SUBMITTING BIDS  

1. REVIEW DOCUMENTS THOROUGHLY: The attached documents contain a solicitation for bids. Please 

read these instructions and all documents attached in their entirety. These instructions provide critical 

information about requirements that if overlooked could lead to disqualification of a Vendor’s bid. All 

bids must be submitted in accordance with the provisions contained in these instructions and the 

Solicitation. Failure to do so may result in disqualification of Vendor’s bid.  

 

2. MANDATORY TERMS: The Solicitation may contain mandatory provisions identified by the use of the 

words “must,” “will,” and “shall.” Failure to comply with a mandatory term in the Solicitation will result 

in bid disqualification.  

 

3. PREBID MEETING: The item identified below shall apply to this Solicitation.  

 

[ ] A pre‐bid meeting will not be held prior to bid opening.  

[ ] A NON‐MANDATORY PRE‐BID meeting will be held at the following place and time:  

[X] A MANDATORY PRE‐BID meeting will be held at the following place and time:  

West Virginia Department of Health and Human Resources 
Bureau for Medical Services 
350 Capitol Street, Room 251 

Charleston, West Virginia   25301 
Date/Time:  January 10, 2013 at 1:30 PM EST 

All Vendors submitting a bid must attend the mandatory pre‐bid meeting. Failure to attend the 

mandatory pre‐bid meeting shall result in disqualification of the Vendor’s bid. No one person attending 

the pre‐bid meeting may represent more than one Vendor.  

An attendance sheet provided at the pre‐bid meeting shall serve as the official document verifying 

attendance. The DHHR Office of Purchasing will not accept any other form of proof or documentation to 

verify attendance. Any person attending the pre‐bid meeting on behalf of a Vendor must list on the 

attendance sheet his or her name and the name of the Vendor he or she is representing. Additionally, 

the person attending the pre‐bid meeting should include the Vendor’s E‐Mail address, phone number, 

and Fax number on the attendance sheet. It is the Vendor’s responsibility to locate the attendance sheet 

and provide the required information. Failure to complete the attendance sheet as required may result 

in disqualification of Vendor’s bid.  



All Vendors should arrive prior to the starting time for the pre‐bid. Vendors who arrive after the starting 

time but prior to the end of the pre‐bid will be permitted to sign in, but are charged with knowing all 

matters discussed at the pre‐bid.  

Questions submitted at least five business days prior to a scheduled pre‐bid will be discussed at the pre‐

bid meeting if possible. Any discussions or answers to questions at the pre‐bid meeting are preliminary 

in nature and are non‐binding. Official and binding answers to questions will be published in a written 

addendum to the Solicitation prior to bid opening.  

4. VENDOR QUESTION DEADLINE: Vendors may submit questions relating to this Solicitation to the 

DHHR Office of Purchasing. Questions must be submitted in writing. All questions must be submitted on 

or before the date listed below and to the address listed below in order to be considered. A written 

response will be published in a Solicitation addendum if a response is possible and appropriate. Non‐

written discussions, conversations, or questions and answers regarding this Solicitation are preliminary 

in nature and are non‐binding.  

 

Question Submission Deadline: January 24, 2013 at 5:00 PM EST 

Submit Questions to:  

DHHR Office of Purchasing 
ATTN: Robert Price, Buyer 
One Davis Square, Suite 100 
Charleston, WV 25301  

Fax: (304) 558‐2892 

Email: Robert.L.Price@wv.gov  

5. VERBAL COMMUNICATION: Any verbal communication between the Vendor and any State personnel 

is not binding, including that made at the mandatory pre‐bid conference. Only information issued in 

writing and added to the Solicitation by an official written addendum by the DHHR Office of Purchasing 

is binding.  

 

6. BID SUBMISSION: All bids must be signed and delivered by the Vendor to the DHHR Office of 

Purchasing at the address listed below on or before the date and time of the bid opening. Any bid 

received by the DHHR Office of Purchasing staff is considered to be in the possession of the DHHR Office 

of Purchasing and will not be returned for any reason. The bid delivery address is:  

 

 



DHHR Office of Purchasing 
One Davis Square, Suite 100 

Charleston, WV 25301 

The bid should contain the information listed below on the face of the envelope or the bid may not be 

considered:  

SEALED BID  

BUYER: __________________________________________________  

SOLICITATION NO.: ________________________________________  

BID OPENING DATE: _______________________________________  

BID OPENING TIME: _______________________________________  

FAX NUMBER: ____________________________________________  

Vendor shall submit one original quotation plus four (4) convenience copies to the DHHR Office of 

Purchasing at the address shown above.  In the event that Vendor is responding to a request for 

proposal, the Vendor shall submit one original technical and one original cost proposal plus N/A 

convenience copies of each to the DHHR Office of Purchasing at the address shown above. Additionally, 

the Vendor should identify the bid type as either a technical or cost proposal on the face of each bid 

envelope submitted in response to a request for proposal as follows:  

BID TYPE: 

[ ] Technical  

[ ] Cost  

7. BID OPENING: Bids submitted in response to this Solicitation will be opened at the location identified 

below on the date and time listed below. Delivery of a bid after the bid opening date and time will result 

in bid disqualification. For purposes of this Solicitation, a bid is considered delivered when time stamped 

by the official DHHR Office of Purchasing time clock.  

 

Bid Opening Date and Time:   February 21, 2013 at 1:30 PM EST 

Bid Opening Location : DHHR Office of Purchasing   

One Davis Square, Suite 100  

Charleston, WV 25301  



8. ADDENDUM ACKNOWLEDGEMENT: Changes or revisions to this Solicitation will be made by an 

official written addendum issued by the DHHR Office of Purchasing. Vendor should acknowledge receipt 

of all addenda issued with this Solicitation by completing an Addendum Acknowledgment Form, a copy 

of which is included herewith. Failure to acknowledge addenda may result in bid disqualification. The 

addendum acknowledgement should be submitted with the bid to expedite document processing.  

 

9. BID FORMATTING: Vendor should type or electronically enter the information onto its bid to prevent 

errors in the evaluation. Failure to type or electronically enter the information may result in bid 

disqualification.  

GENERAL TERMS AND CONDITIONS:  

1. CONTRACTUAL AGREEMENT: Issuance of a Purchase Order signed by the DHHR Secretary, and 

approved as to form constitutes acceptance of this Contract made by and between the State of West 

Virginia and the Vendor. Vendor’s signature on its bid signifies Vendor’s agreement to be bound by and 

accept the terms and conditions contained in this Contract.  

 

2. DEFINITIONS: As used in this Solicitation / Contract, the following terms shall have the meanings 

attributed to them below. Additional definitions may be found in the specifications included with this 

Solicitation / Contract.  

 

2.1 “Agency” or “Agencies” means the Bureau for Medical Services as identified on the first page of the 

Solicitation or any other public entity seeking to procure goods or services under this Contract.  

 

2.2 “Contract” means the binding agreement that is entered into between the State and the Vendor to 

provide the goods and services requested in the Solicitation.  

 

2.3 “Director” means the Director of the West Virginia Department of Health and Human Resources, 

Office of Purchasing.  

 

2.4 “Office of Purchasing” means the West Virginia Department of Health and Human Resources, Office 

of Purchasing.  

 



2.5 “Purchase Order” means the document signed by the DHHR Secretary, and approved as to form, 

that identifies the Vendor as the successful bidder and Contract holder.  

 

2.6 “Solicitation” means the official solicitation published by the DHHR Office of Purchasing and 

identified by number on the first page thereof.  

 

2.7 “State” means the State of West Virginia and/or any of its agencies, commissions, boards, etc. as 

context requires.  

 

2.8 “Vendor” or “Vendors” means any entity submitting a bid in response to the Solicitation, the entity 

that has been selected as the lowest responsible bidder, or the entity that has been awarded the 

Contract as context requires.  

 

3. CONTRACT TERM; RENEWAL; EXTENSION: The term of this Contract shall be determined in 

accordance with the category that has been identified as applicable to this Contract below:  

 

[X] Term Contract  

Initial Contract Term: This Contract becomes effective on [the date the purchase order is issued, the 

date the notice to proceed is received, etc.] and extends through December 31, 2013.  

Renewal Term: This Contract may be renewed upon the mutual written consent of the Agency, and the 

Vendor, with approval of the DHHR Office of Purchasing. Any request for renewal must be submitted to 

the Medicaid program thirty (30) days prior to the expiration date of the initial contract term or 

appropriate renewal term. A Contract renewal shall be in accordance with the terms and conditions of 

the original contract. Renewal of this Contract is limited to two (2) successive one (1) year periods. 

Automatic renewal of this Contract is prohibited.  

Reasonable Time Extension: At the sole discretion of the DHHR Office of Purchasing Director, this 

Contract may be extended for a reasonable time after the initial Contract term or after any renewal 

term as may be necessary to obtain a new contract or renew this Contract. Any reasonable time 

extension shall not exceed twelve (12) months, unless there are extenuating circumstances 

necessitating the extension as described in the West Virginia Bureau for Medical Services Medicaid 

Services Contracts Purchasing Manual. Vendor may avoid a reasonable time extension by providing the 

Bureau for Medical Services with written notice of Vendor’s desire to terminate this Contract 30 days 

prior to the expiration of the then current term. During any reasonable time extension period, the 



Vendor may terminate this Contract for any reason upon giving the Bureau for Medical Services 30 days 

written notice.  

[ ] Fixed Period Contract: This Contract becomes effective upon Vendor’s receipt of the notice to  

proceed and must be completed within days.  

[ ] One Time Purchase: The term of this Contract shall run for one year from the date the Purchase 

Order is issued or from the date the Purchase Order is issued until all of the goods contracted for have 

been delivered, whichever is shorter.  

[ ] Other: See attached. 

4. NOTICE TO PROCEED: Vendor shall begin performance of this Contract immediately upon receiving 

notice to proceed unless otherwise instructed by the Agency. Unless otherwise specified, the fully 

executed Purchase Order will be considered notice to proceed  

 

5. QUANTITIES: The quantities required under this Contract shall be determined in accordance with the 

category that has been identified as applicable to this Contract below.  

 

[ ] Open End Contract: Quantities listed in this Solicitation are approximations only, based on estimates 

supplied by the Agency. It is understood and agreed that the Contract shall cover the quantities actually 

ordered for delivery during the term of the Contract, whether more or less than the quantities shown.  

[X] Service: The scope of the service to be provided will be more clearly defined in the specifications 

included herewith.  

[ ] Combined Service and Goods: The scope of the service and deliverable goods to be provided will be 

more clearly defined in the specifications included herewith.  

[ ] One Time Purchase: This Contract is for the purchase of a set quantity of goods that are identified in 

the specifications included herewith. Once those items have been delivered, no additional goods may be 

procured under this Contract without an appropriate change order approved by the Vendor, Agency, 

DHHR Office of Purchasing.  

 

6. PRICING: The pricing set forth herein is firm for the life of the Contract, unless specified elsewhere 

within this Solicitation/Contract by the State. A Vendor’s inclusion of price adjustment provisions in its 

bid, without an express authorization from the State in the Solicitation to do so, may result in bid 

disqualification.  

 



7. EMERGENCY PURCHASES: The DHHR Office of Purchasing Director may authorize the Agency to 

purchase goods or services in the open market that Vendor would otherwise provide under this Contract 

if those goods or services are for immediate or expedited delivery in an emergency. Emergencies shall 

include, but are not limited to, delays in transportation or an unanticipated increase in the volume of 

work. An emergency purchase in the open market, approved by the DHHR Office of Purchasing Director, 

shall not constitute of breach of this Contract and shall not entitle the Vendor to any form of 

compensation or damages. This provision does not excuse the State from fulfilling its obligations under a 

One Time Purchase contract.  

 

8. REQUIRED DOCUMENTS: All of the items checked below must be provided to the DHHR Office of 

Purchasing by the Vendor as specified below.  

[ ] BID BOND: All Vendors shall furnish a bid bond in the amount of five percent (5%) of the total amount 

of the bid protecting the State of West Virginia. The bid bond must be submitted with the bid.   

[ ] PERFORMANCE BOND: The apparent successful Vendor shall provide a performance bond in the 

amount of [100% of the Contract value or $_______]. The performance bond must be issued and 

received by the DHHR Office of Purchasing prior to Contract award. On construction contracts, the 

performance bond must be 100% of the Contract value.  

[ ] LABOR/MATERIAL PAYMENT BOND: The apparent successful Vendor shall provide a labor/material 

payment bond in the amount of 100% of the Contract value. The labor/material payment bond must be 

issued and delivered to the DHHR Office of Purchasing prior to Contract award.  

In lieu of the Bid Bond, Performance Bond, and Labor/Material Payment Bond, the Vendor may provide 

certified checks, cashier’s checks, or irrevocable letters of credit. Any certified check, cashier’s check, or 

irrevocable letter of credit provided in lieu of a bond must be of the same amount and delivered on the 

same schedule as the bond it replaces. A letter of credit submitted in lieu of a performance and 

labor/material payment bond will only be allowed for projects under $100,000. Personal or business 

checks are not acceptable.  

[ ] MAINTENANCE BOND: The apparent successful Vendor shall provide a two (2) year maintenance 

bond covering the roofing system. The maintenance bond must be issued and delivered to the DHHR 

Office of Purchasing prior to Contract award.  

[X] WORKERS’ COMPENSATION INSURANCE: The apparent successful Vendor shall have appropriate 

workers’ compensation insurance and shall provide proof thereof upon request.  

[ ] INSURANCE: The apparent successful Vendor shall furnish proof of the following insurance prior to 

Contract award: 

  



[X] Commercial General Liability Insurance:  
 
Public liability: Minimum of $500,000.00 per person, and $1,000,000.00 per occurrence.  
• Property damage: Minimum of $1,000,000.00 per occurrence.  
• Professional liability (medical, advertising, et cetera): Minimum of $1,000,000.00 per occurrence.  
  

[ ] Builders Risk Insurance: builders risk – all risk insurance in an amount equal to 100% of the amount 

of the Contract.  

[ ] [Insert required insurance]  

[ ] [Insert required insurance]  

[ ] [Insert required insurance]  

[ ] [Insert required insurance]  

[ ] [Insert required insurance]  

The apparent successful Vendor shall also furnish proof of any additional insurance requirements 

contained in the specifications prior to Contract award regardless of whether or not that insurance 

requirement is listed above.  

[ ] LICENSE(S) / CERTIFICATIONS / PERMITS: In addition to anything required under the Section entitled 

Licensing, of the General Terms and Conditions, the apparent successful Vendor shall furnish proof of 

the following licenses, certifications, and/or permits prior to Contract award, in a form acceptable to the 

DHHR Office of Purchasing.  

[ ] [Insert required license or certification]  

[ ] [Insert required license or certification]  

[ ] [Insert required license or certification]  

[ ] [Insert required license or certification]  

The apparent successful Vendor shall also furnish proof of any additional licenses or certifications 

contained in the specifications prior to Contract award regardless of whether or not that requirement is 

listed above.  

9. LITIGATION BOND: Any Vendor that has submitted a litigation bond with their bid has the right to 

protest contract awards. The litigation bond required for this bid will be $11,000. The entire bond shall 

be forfeited if the hearing officer determines that the protest was filed for frivolous or improper 

purpose, including but not limited to, the purpose of harassing, causing unnecessary delay, or needless 

expense for the Agency. All litigation bonds shall be made payable to the DHHR Office of Purchasing. In 

lieu of a bond, the protester may submit a cashier’s check or certified check payable to the DHHR Office 



of Purchasing. Cashier’s or certified checks will be deposited with and held by the State Treasurer’s 

office. If it is determined that the protest has not been filed for frivolous or improper purpose, the bond 

or deposit shall be returned in its entirety.  

 

10. ALTERNATES: Any model, brand, or specification listed herein establishes the acceptable level of 

quality only and is not intended to reflect a preference for, or in any way favor, a particular brand or 

vendor. Vendors may bid alternates to a listed model or brand provided that the alternate is at least 

equal to the model or brand and complies with the required specifications. The equality of any alternate 

being bid shall be determined by the State at its sole discretion. Any Vendor bidding an alternate model 

or brand should clearly identify the alternate items in its bid and should include manufacturer’s 

specifications, industry literature, and/or any other relevant documentation demonstrating the equality 

of the alternate items. Failure to provide information for alternate items may be grounds for rejection of 

a Vendor’s bid.  

 

11. EXCEPTIONS AND CLARIFICATIONS: The Solicitation contains the specifications that shall form the 

basis of a contractual agreement. Vendor shall clearly mark any exceptions, clarifications, or other 

proposed modifications in its bid. Exceptions to, clarifications of, or modifications of a requirement or 

term and condition of the Solicitation may result in bid disqualification.  

 

12. LIQUIDATED DAMAGES: Vendor shall pay liquidated damages in the amount of $ 1,000 per day for 

failure to meet contract deliverables and specified deadlines. This clause shall in no way be considered 

exclusive and shall not limit the State or Agency’s right to pursue any other available remedy.  

 

13. ACCEPTANCE/REJECTION: The State may accept or reject any bid in whole, or in part. Vendor’s 

signature on its bid signifies acceptance of the terms and conditions contained in the Solicitation and 

Vendor agrees to be bound by the terms of the Contract, as reflected in the Purchase Order, upon 

receipt.  

 

14. REGISTRATION: Prior to Contract award, the apparent successful Vendor must be properly 

registered with the West Virginia Purchasing Division and must have paid the $125 fee if applicable.  

 

15. COMMUNICATION LIMITATIONS: Communication with the State of West Virginia or any of its 

employees regarding this Solicitation during the solicitation, bid, evaluation or award periods, except 

through the DHHR Office of Purchasing, is strictly prohibited without prior DHHR Office of Purchasing 



approval. DHHR Office of Purchasing approval for such communication is implied for all agency 

delegated and exempt purchases.  

 

16. FUNDING: This Contract shall continue for the term stated herein, contingent upon funds being 

appropriated by the Legislature or otherwise being made available. In the event funds are not 

appropriated or otherwise made available, this Contract becomes void and of no effect beginning on 

July 1 of the fiscal year for which funding has not been appropriated or otherwise made available.  

 

17. PAYMENT: Payment in advance is prohibited under this Contract. Payment may only be made after 

the delivery and acceptance of goods or services. The Vendor shall submit invoices, in arrears, to the 

Agency at the address on the face of the purchase order labeled “Invoice To.”  

 

18. UNIT PRICE: Unit prices shall prevail in cases of a discrepancy in the Vendor’s bid.  

 

19. DELIVERY: All quotations are considered freight on board destination (“F.O.B. destination”) unless 

alternate shipping terms are clearly identified in the bid. Vendor’s listing of shipping terms that 

contradict the shipping terms expressly required by this Solicitation may result in bid disqualification.  

 

20. INTEREST: Interest attributable to late payment will only be permitted if authorized by the West 

Virginia Code. Presently, there is no provision in the law for interest on late payments.  

 

21. PREFERENCE: Vendor Preference may only be granted upon written request. A Resident Vendor 

Certification form has been attached hereto to allow Vendor to apply for the preference. Vendor’s 

failure to submit the Resident Vendor Certification form with its bid will result in denial of Vendor 

Preference. Vendor Preference does not apply to construction projects.  

 

22. TAXES: The Vendor shall pay any applicable sales, use, personal property or any other taxes arising 

out of this Contract and the transactions contemplated thereby. The State of West Virginia is exempt 

from federal and state taxes and will not pay or reimburse such taxes.  

 



23. CANCELLATION: The DHHR Secretary reserves the right to cancel this Contract immediately upon 

written notice to the vendor if the materials or workmanship supplied do not conform to the 

specifications contained in the Contract. The DHHR Office of Purchasing Director may cancel any 

purchase or Contract upon 30 days written notice to the Vendor.  

 

24. WAIVER OF MINOR IRREGULARITIES: The Director reserves the right to waive minor irregularities in 

bids or specifications.  

 

25. TIME: Time is of the essence with regard to all matters of time and performance in this Contract.  

 

26. APPLICABLE LAW: This Contract is governed by and interpreted under West Virginia law without 

giving effect to its choice of law principles. Any information provided in specification manuals, or any 

other source, verbal or written, which contradicts or violates the West Virginia Constitution, West 

Virginia Code or West Virginia Code of State Rules is void and of no effect.  

 

27. COMPLIANCE: Vendor shall comply with all applicable federal, state, and local laws, regulations and 

ordinances. By submitting a bid, Vendors acknowledge that they have reviewed, understand, and will 

comply with all applicable law.  

 

28. ARBITRATION: Any references made to arbitration contained in this Contract, Vendor’s bid, or in any 

American Institute of Architects documents pertaining to this Contract are hereby deleted, void, and of 

no effect.  

 

29. MODIFICATIONS: This writing is the parties’ final expression of intent. Notwithstanding anything 

contained in this Contract to the contrary, no modification of this Contract shall be binding without 

mutual written consent of the Agency, and the Vendor, with approval of the DHHR Office of Purchasing. 

No Change shall be implemented by the Vendor until such time as the Vendor receives an approved 

written change order from the DHHR Office of Purchasing.  

 

30. WAIVER: The failure of either party to insist upon a strict performance of any of the terms or 

provision of this Contract, or to exercise any option, right, or remedy herein contained, shall not be 

construed as a waiver or a relinquishment for the future of such term, provision, option, right, or 



remedy, but the same shall continue in full force and effect. Any waiver must be expressly stated in 

writing and signed by the waiving party.  

 

31. SUBSEQUENT FORMS: The terms and conditions contained in this Contract shall supersede any and 

all subsequent terms and conditions which may appear on any form documents submitted by Vendor to 

the Agency or DHHR Office of Purchasing such as price lists, order forms, invoices, sales agreements, or 

maintenance agreements, and includes internet websites or other electronic documents. Acceptance or 

use of Vendor’s forms does not constitute acceptance of the terms and conditions contained thereon.  

 

32. ASSIGNMENT: Neither this Contract nor any monies due, or to become due hereunder, may be 

assigned by the Vendor without the express written consent of the Agency, the DHHR Office of 

Purchasing , and any other government agency or office that may be required to approve such 

assignments. Notwithstanding the foregoing, DHHR Office of Purchasing approval may or may not be 

required on certain agency delegated or exempt purchases.  

 

33. WARRANTY: The Vendor expressly warrants that the goods and/or services covered by this Contract 

will: (a) conform to the specifications, drawings, samples, or other description furnished or specified by 

the Agency; (b) be merchantable and fit for the purpose intended; and (c) be free from defect in 

material and workmanship.  

 

34. STATE EMPLOYEES: State employees are not permitted to utilize this Contract for personal use and 

the Vendor is prohibited from permitting or facilitating the same.  

 

35. BANKRUPTCY: In the event the Vendor files for bankruptcy protection, the State of West Virginia 

may deem this Contract null and void, and terminate this Contract without notice.  

 

36. HIPAA BUSINESS ASSOCIATE ADDENDUM: The West Virginia State Government HIPAA Business 

Associate Addendum (BAA), is available online at 

http://www.dhhr.wv.gov/bms/ProcurementNotices/Documents/HIPAA%20BAA_20100802.pdf and is 

hereby made part of the agreement provided that the Agency meets the definition of a Covered entity 

(45 CFR §160.103) and will be disclosing Protected Health Information (45 CFR §160.103) to the Vendor.  

 



37. CONFIDENTIALITY: The Vendor agrees that it will not disclose to anyone, directly or indirectly, any 

such personally identifiable information or other confidential information gained from the Agency, 

unless the individual who is the subject of the information consents to the disclosure in writing or the 

disclosure is made pursuant to the Agency’s policies, procedures, and rules. Vendor further agrees to 

comply with the Confidentiality Policies and Information Security Accountability Requirements, set forth 

in http://www.state.wv.us/admin/purchase/privacy/default.html.  

 

38. DISCLOSURE: Vendor’s response to the Solicitation and the resulting Contract are considered public 

documents and will be disclosed to the public in accordance with the laws, rules, and policies governing 

the West Virginia DHHR Office of Purchasing. Those laws include, but are not limited to, the Freedom of 

Information Act found in West Virginia Code § 29B‐1‐1 et seq.  

If a Vendor considers any part of its bid to be exempt from public disclosure, Vendor must so indicate by 

specifically identifying the exempt information, identifying the exemption that applies, providing a 

detailed justification for the exemption, segregating the exempt information from the general bid 

information, and submitting the exempt information as part of its bid but in a segregated and clearly 

identifiable format. Failure to comply with the foregoing requirements will result in public disclosure of 

the Vendor’s bid without further notice. A Vendor’s act of marking all or nearly all of its bid as exempt is 

not sufficient to avoid disclosure and WILL NOT BE HONORED. Vendor’s act of marking a bid or any part 

thereof as “confidential” or “proprietary” is not sufficient to avoid disclosure and WILL NOT BE 

HONORED. In addition, a legend or other statement indicating that all or substantially all of the bid is 

exempt from disclosure is not sufficient to avoid disclosure and WILL NOT BE HONORED. Vendor will be 

required to defend any claimed exemption for nondisclosure in the event of an administrative or judicial 

challenge to the State’s nondisclosure. Vendor must indemnify the State for any costs incurred related 

to any exemptions claimed by Vendor. Any questions regarding the applicability of the various public 

records laws should be addressed to your own legal counsel prior to bid submission.  

 

39. LICENSING: Vendor must be licensed and in good standing in accordance with any and all state and 

local laws and requirements by any state or local agency of West Virginia, including, but not limited to, 

the West Virginia Secretary of State’s Office, the West Virginia Tax Department, West Virginia Insurance 

Commission, or any other state agency or political subdivision. Upon request, the Vendor must provide 

all necessary releases to obtain information to enable the DHHR Office of Purchasing Director or the 

Agency to verify that the Vendor is licensed and in good standing with the above entities.  

 

40. ANTITRUST: In submitting a bid to, signing a contract with, or accepting a Purchase Order from any 

agency of the State of West Virginia, the Vendor agrees to convey, sell, assign, or transfer to the State of 

West Virginia all rights, title, and interest in and to all causes of action it may now or hereafter acquire 

under the antitrust laws of the United States and the State of West Virginia for price fixing and/or 



unreasonable restraints of trade relating to the particular commodities or services purchased or 

acquired by the State of West Virginia. Such assignment shall be made and become effective at the time 

the purchasing agency tenders the initial payment to Vendor.  

 

41. VENDOR CERTIFICATIONS: By signing its bid or entering into this Contract, Vendor certifies (1) that 

its bid was made without prior understanding, agreement, or connection with any corporation, firm, 

limited liability company, partnership, person or entity submitting a bid for the same material, supplies, 

equipment or services; (2) that its bid is in all respects fair and without collusion or fraud; (3) that this 

Contract is accepted or entered into without any prior understanding, agreement, or connection to any 

other entity that could be considered a violation of law; and (4) that it has reviewed this RFQ in its 

entirety; understands the requirements, terms and conditions, and other information contained herein. 

Vendor’s signature on its bid also affirms that neither it nor its representatives have any interest, nor 

shall acquire any interest, direct or indirect, which would compromise the performance of its services 

hereunder. Any such interests shall be promptly presented in detail to the Agency.  

 

The individual signing this bid on behalf of Vendor certifies that he or she is authorized by the Vendor to 

execute this bid or any documents related thereto on Vendor’s behalf; that he or she is authorized to 

bind the Vendor in a contractual relationship; and that, to the best of his or her knowledge, the Vendor 

has properly registered with any State agency that may require registration.  

 

42. PURCHASING CARD ACCEPTANCE: The State of West Virginia currently utilizes a Purchasing Card 

program, administered under contract by a banking institution, to process payment for goods and 

services. The Vendor must accept the State of West Virginia’s Purchasing Card for payment of all orders 

under this Contract unless the box below is checked.  

[X] Vendor is not required to accept the State of West Virginia’s Purchasing Card as payment for all 

goods and services.  

43. VENDOR RELATIONSHIP: The relationship of the Vendor to the State shall be that of an independent 

contractor and no principal‐agent relationship or employer‐employee relationship is contemplated or 

created by this Contract. The Vendor as an independent contractor is solely liable for the acts and 

omissions of its employees and agents. Vendor shall be responsible for selecting, supervising, and 

compensating any and all individuals employed pursuant to the terms of this Solicitation and resulting 

contract. Neither the Vendor, nor any employees or subcontractors of the Vendor, shall be deemed to 

be employees of the State for any purpose whatsoever. Vendor shall be exclusively responsible for 

payment of employees and contractors for all wages and salaries, taxes, withholding payments, 

penalties, fees, fringe benefits, professional liability insurance premiums, contributions to insurance and 

pension, or other deferred compensation plans, including but not limited to, Workers’ Compensation 



and Social Security obligations, licensing fees, etc. and the filing of all necessary documents, forms and 

returns pertinent to all of the foregoing. Vendor shall hold harmless the State, and shall provide the 

State and Agency with a defense against any and all claims including, but not limited to, the foregoing 

payments, withholdings, contributions, taxes, Social Security taxes, and employer income tax returns.  

 

44. INDEMNIFICATION: The Vendor agrees to indemnify, defend, and hold harmless the State and the 

Agency, their officers, and employees from and against: (1) Any claims or losses for services rendered by 

any subcontractor, person, or firm performing or supplying services, materials, or supplies in connection 

with the performance of the Contract; (2) Any claims or losses resulting to any person or entity injured 

or damaged by the Vendor, its officers, employees, or subcontractors by the publication, translation, 

reproduction, delivery, performance, use, or disposition of any data used under the Contract in a 

manner not authorized by the Contract, or by Federal or State statutes or regulations; and (3) Any 

failure of the Vendor, its officers, employees, or subcontractors to observe State and Federal laws 

including, but not limited to, labor and wage and hour laws.  

 

45. PURCHASING AFFIDAVIT: All Vendors are required to sign, notarize, and submit the Purchasing 

Affidavit stating that neither the Vendor nor a related party owe a debt to the State in excess of $1,000. 

The affidavit must be submitted prior to award, but should be submitted with the Vendor’s bid. A copy 

of the Purchasing Affidavit is included herewith.  

 

46. ADDITIONAL AGENCY AND LOCAL GOVERNMENT USE: This Contract may be utilized by and extends 

to other agencies, spending units, and political subdivisions of the State of West Virginia; county, 

municipal, and other local government bodies; and school districts (“Other Government Entities”). This 

Contract shall be extended to the aforementioned Other Government Entities on the same prices, 

terms, and conditions as those offered and agreed to in this Contract. If the Vendor does not wish to 

extend the prices, terms, and conditions of its bid and subsequent contract to the Other Government 

Entities, the Vendor must clearly indicate such refusal in its bid. A refusal to extend this Contract to the 

Other Government Entities shall not impact or influence the award of this Contract in any manner.  

 

47. CONFLICT OF INTEREST: Vendor, its officers or members or employees, shall not presently have or 

acquire any interest, direct or indirect, which would conflict with or compromise the performance of its 

obligations hereunder. Vendor shall periodically inquire of its officers, members and employees to 

ensure that a conflict of interest does not arise. Any conflict of interest discovered shall be promptly 

presented in detail to the Agency.  

 



48. REPORTS: Vendor shall provide the Agency and/or the DHHR Office of Purchasing with the following 

reports identified by a checked box below:  

 

[X] Such reports as the Agency and/or the DHHR Office of Purchasing may request. Requested reports 

may include, but are not limited to, quantities purchased, agencies utilizing the contract, total contract 

expenditures by agency, etc.  

[ ] Quarterly reports detailing the total quantity of purchases in units and dollars, along with a listing of 

purchases by agency. Quarterly reports should be delivered to the DHHR Office of Purchasing via email 

at Bryan.D.Rosen@wv.gov.  

49. BACKGROUND CHECK: In accordance with W. Va. Code § 15‐2D‐3, the Director of the Division of 

Protective Services shall require any service provider whose employees are regularly employed on the 

grounds or in the buildings of the Capitol complex or who have access to sensitive or critical information 

to submit to a fingerprint‐based state and federal background inquiry through the state repository. The 

service provider is responsible for any costs associated with the fingerprint‐based state and federal 

background inquiry.  

 

After the contract for such services has been approved, but before any such employees are permitted to 

be on the grounds or in the buildings of the Capitol complex or have access to sensitive or critical 

information, the service provider shall submit a list of all persons who will be physically present and 

working at the Capitol complex to the Director of the Division of Protective Services for purposes of 

verifying compliance with this provision.  

The State reserves the right to prohibit a service provider’s employees from accessing sensitive or 

critical information or to be present at the Capitol complex based upon results addressed from a 

criminal background check. Service providers should contact the West Virginia Division of Protective 

Services by phone at (304) 558‐9911 for more information.  

 

 

 

 

 

 

 



 

 

 

CERTIFICATION AND SIGNATURE PAGE  

By signing below, I certify that I have reviewed this Solicitation in its entirety; understand the 

requirements, terms and conditions, and other information contained herein; that I am submitting this 

bid or proposal for review and consideration; that I am authorized by the bidder to execute this bid or 

any documents related thereto on bidder’s behalf; that I am authorized to bind the bidder in a 

contractual relationship; and that to the best of my knowledge, the bidder has properly registered with 

any State agency that may require registration.  

______________________________________________ 

(Company)  

______________________________________________ 

(Authorized Signature)  

______________________________________________ 

(Representative Name, Title)  

______________________________________________ 

(Phone Number)   (Fax Number)  

______________________________________________ 

(Date)   

 

 

 

 

 

 

 



ADDENDUM ACKNOWLEDGEMENT FORM  

SOLICITATION NO.:  

Instructions: Please acknowledge receipt of all addenda issued with this solicitation by completing this 

addendum acknowledgment form. Check the box next to each addendum received and sign below. 

Failure to acknowledge addenda may result in bid disqualification.  

Acknowledgment: I hereby acknowledge receipt of the following addenda and have made the necessary 

revisions to my proposal, plans and/or specification, etc.  

Addendum Numbers Received:  

(Check the box next to each addendum received)  

[ ] Addendum No. 1 [ ] Addendum No. 6  

[ ] Addendum No. 2 [ ] Addendum No. 7  

[ ] Addendum No. 3 [ ] Addendum No. 8  

[ ] Addendum No. 4 [ ] Addendum No. 9  

[ ] Addendum No. 5 [ ] Addendum No. 10  

I understand that failure to confirm the receipt of addenda may be cause for rejection of this bid. I 

further understand that any verbal representation made or assumed to be made during any oral 

discussion held between Vendor’s representatives and any state personnel is not binding. Only the 

information issued in writing and added to the specifications by an official addendum is binding.  

____________________________________________  

Company  

____________________________________________  

Authorized Signature  

____________________________________________  

Date  

NOTE: This addendum acknowledgement should be submitted with the bid to expedite document 

processing. 



RFQ No. __________________  
 

 
 
 

BUREAU FOR MEDICAL SERVICES 
 

MED PURCHASING AFFIDAVIT 
 

West Virginia Code §5A-3-10a states: No contract or renewal of any contract may be awarded by the state or any of its political 
subdivisions to any vendor or prospective vendor when the vendor or prospective vendor or a related party to the vendor or 
prospective vendor is a debtor and the debt owned is an amount greater than one thousand dollars in the aggregate 

DEFINITIONS: 
"Debt" means any assessment, premium, penalty, fine, tax or other amount of money owed to the state or any of its political 
subdivisions because of a judgment, fine, permit violation, license assessment, defaulted workers' compensation premium, penalty or 
other assessment presently delinquent or due and required to be paid to the state or any of its political subdivisions, including any 
interest or additional penalties accrued thereon. 

"Debtor" means any individual, corporation, partnership, association, Limited Liability Company or any other form or business 
association owing a debt to the state or any of its political subdivisions. "Political subdivision" means any county commission; 
municipality; county board of education; any instrumentality established by a county or municipality; any separate corporation or 
instrumentality established by one or more counties or municipalities, as permitted by law; or any public body charged by law with the 
performance of a government function or whose jurisdiction is coextensive with one or more counties or municipalities. "Related 
party" means a party, whether an individual, corporation, partnership, association, limited liability company or any other form or 
business association or other entity whatsoever, related to any vendor by blood, marriage, ownership or contract through which the 
party has a relationship of ownership or other interest with the vendor so that the party will actually or by effect receive or control a 
portion of the benefit, profit or other consideration from performance of a vendor contract with the party receiving an amount that 
meets or exceed five percent of the total contract amount. 

EXCEPTION: The prohibition of this section does not apply where a vendor has contested any tax administered pursuant to chapter 
eleven of this code, workers' compensation premium, permit fee or environmental fee or assessment and the matter has not become 
final or where the vendor has entered into a payment plan or agreement and the vendor is not in default of any of the provisions of 
such plan or agreement. 

Under penalty of law for false swearing (West Virginia Code §61-5-3), it is hereby certified that the vendor affirms and 
acknowledges the information in this affidavit and is in compliance with the requirements as stated. 

WITNESS THE FOLLOWING SIGNATURE 

Vendor's Name: _________________________________________________________________________________  

Authorized Signature:. ___________________________________________ Date: __________________________  

State of ____________________________  

County of ____________________ , to-wit: 

Taken, subscribed, and sworn to before me this day of ___________________________ , 20 __ . 

My Commission expires _____________________________, 20 __ . 

AFFIX SEAL HERE NOTORY PUBLIC __________________________________  

Purchasing Affidavit (Revised 12/15/09) 



  The West Virginia Bureau for Medical Services 
  Medicaid Services Contracts Purchasing Manual 

 
  

MED-96 

ACCEPTED BY DHHR OFFICE OF PURCHASING: 
 

a136873b
Typewritten Text

a136873b
Typewritten Text



Bureau for Medical Services 

VENDOR PREFERENCE CERTIFICATE 

Certification and application* is hereby made for Preference in accordance with West Virginia Code, §5A-3-37. (Does not apply to 
construction contracts). West Virginia Code, §5A-3-37, provides an opportunity for qualifying vendors to request (at the time of bid) preference 
for their residency status. Such preference is an evaluation method only and will be applied only to the cost bid in accordance with the 
West Virginia Code. This certificate for application is to be used to request such preference. The Purchasing Division will make the 
determination of the Resident Vendor Preference, if applicable. 
1. Application is made for 2.5% resident vendor preference for the reason checked: 
        Bidder is an individual resident vendor and has resided continuously in West Virginia for four (4) years immediately preced- 

ing the date of this certification; or, 
        Bidder is a partnership, association or corporation resident vendor and has maintained its headquarters or principal place of 

business continuously in West Virginia for four (4) years immediately preceding the date of this certification; or 80% of the ownership 
interest of Bidder is held by another individual, partnership, association or corporation resident vendor who has maintained its 
headquarters or principal place of business continuously in West Virginia for four (4) years immediately preceding the date of this 
certification; or, 

        Bidder is a nonresident vendor which has an affiliate or subsidiary which employs a minimum of one hundred state residents 
and which has maintained its headquarters or principal place of business within West Virginia continuously for the four (4) years 
immediately preceding the date of this certification; or, 

2. Application is made for 2.5% resident vendor preference for the reason checked: 
        Bidder is a resident vendor who certifies that, during the life of the contract, on average at least 75% of the employees 

working on the project being bid are residents of West Virginia who have resided in the state continuously for the two years 
immediately preceding submission of this bid; or, 

3. Application is made for 2.5% resident vendor preference for the reason checked: 
        Bidder is a nonresident vendor employing a minimum of one hundred state residents or is a nonresident vendor with an 

affiliate or subsidiary which maintains its headquarters or principal place of business within West Virginia employing a minimum of 
one hundred state residents who certifies that, during the life of the contract, on average at least 75% of the employees or Bidder's 
affiliate's or subsidiary's employees are residents of West Virginia who have resided in the state continuously for the two years 
immediately preceding submission of this bid; or, 

4. Application is made for 5% resident vendor preference for the reason checked: 
 __     Bidder meets either the requirement of both subdivisions (1) and (2) or subdivision (1) and (3) as stated above; or, 
5. Application is made for 3.5% resident vendor preference who is a veteran for the reason checked: 
         Bidder is an individual resident vendor who is a veteran of the United States armed forces, the reserves or the National Guard 

and has resided in West Virginia continuously for the four years immediately preceding the date on which the bid is submitted; 
or, 

6. Application is made for 3.5% resident vendor preference who is a veteran for the reason checked: 
 __     Bidder is a resident vendor who is a veteran of the United States armed forces, the reserves or the National Guard, if, for 

purposes of producing or distributing the commodities or completing the project which is the subject of the vendor's bid and 
continuously over the entire term of the project, on average at least seventy-five percent of the vendor's employees are residents of 
West Virginia who have resided in the state continuously for the two immediately preceding years. 

Bidder understands if the Secretary of Revenue determines that a Bidder receiving preference has failed to continue to meet the 
requirements for such preference, the Secretary may order the Director of Purchasing to: (a) reject the bid; or (b) assess a penalty against 
such Bidder in an amount not to exceed 5% of the bid amount and that such penalty will be paid to the contracting agency or deducted from 
any unpaid balance on the contract or purchase order. 
By submission of this certificate, Bidder agrees to disclose any reasonably requested information to the Purchasing Division and authorizes 
the Department of Revenue to disclose to the Director of Purchasing appropriate information verifying that Bidder has paid the required 
business taxes, provided that such information does not contain the amounts of taxes paid nor any other information deemed by the Tax 
Commissioner to be confidential. 

Under penalty of law for false swearing (West Virginia Code, §61 -5-3), Bidder hereby certifies that this certificate is true and 
accurate in all respects; and that if a contract is issued to Bidder and if anything contained within this certificate changes 
during the term of the contract, Bidder will notify the Purchasing Division in writing immediately. 

Bidder: _____________________________________      Signed: ____________________________________  

Date: _______________________________________      Title:                                                     
"Check any combination of preference consideration(s) indicated above, which you are entitled to receive 
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SPECIFICATIONS 

 
 

1. PURPOSE AND SCOPE:  The West Virginia Department of Health and Human 
Resources – Office of Purchasing is soliciting bids on behalf of the Bureau for Medical 
Services to establish a contract for the one time purchase of audit services for the West 
Virginia Disproportionate Share Hospital (DSH) program.   
 

2. DEFINITIONS:  The terms listed below shall have the meanings assigned to them 
below.  Additional definitions can be found in section 2 of the General Terms and 
Conditions. 

 
2.1 “Desired Item” means the list of items identified in Section 3. 

 
2.2 “Bid Evaluation Page” means the page upon which Vendor should list its proposed 

price for the Desired Items in the manner requested by thereon.  The Desired Item is 
either included on the last page of this RFQ or attached hereto as Exhibit A.  

 
2.3 “RFQ” means the official RFQ published by the West Virginia Department of Health 

and Human Resources – Office of Purchasing and identified as MED13004. 
 

3. GENERAL REQUIREMENTS: 
 

3.1 Mandatory Desired Item Requirements:  Desired Item must meet or exceed the 
mandatory requirements listed below.  

 

 Audit program that will ensure compliance with 42 U.S.C. Section 
1923(j)(2). The Bureau will approve the contents of the audit program 
thirty (30) calendar days prior to the beginning of fieldwork. The 
engagement will include the performance of all audit procedures that the 
firm deems necessary for it to render an opinion and audit report as 
specified in this RFQ (whether conducted onsite at the hospitals’ location 
or offsite at the firm’s location).  Travel and incidental costs shall be 
included in the all-inclusive, firm fixed price. 

Each quotation must describe how the Vendor will conduct the 
engagement to address the following: 

 Compliance with the requirements contained in the regulations and 
other guidance listed in Attachment 1, 3, 4, 5, and 6 (42 CFR Parts 447 
and 455 and Centers for Medicare and Medicaid Services (CMS) guidance 
and requirements).  
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 The initial engagement covers “Medicaid State Plan Year” 2010 
(July 1, 2009 – June 30, 2010). The regulations require that the 
engagement be completed by the last day of the Federal Fiscal Year (FFY) 
(September 30) to ensure final report issuance to CMS within ninety (90) 
days of completion (December 31). For example, CMS requires that the 
audit report for State Fiscal Year (SFY) 2010 (also known as the Medicaid 
State Plan Year) be completed by September 30, 2013. The Vendor must 
complete the engagement for SFY2010 by September 30, 2013 and must 
deliver a draft report to the Bureau by October 30, 2013 and the final 
reports to the Bureau by November 30, 2013. CMS has indicated no 
extensions allowed for the submission of reports.   
The data necessary to complete the independent certified audit comes from 
the following source documents: 

• The approved Medicaid State Plan for the State Plan rate year 
under audit. The approved Medicaid State Plan is available on the 
Bureau’s website at http://www.dhhr.wv.gov/bms/Pages/default.aspx; 

• State Medicaid Management Information System (MMIS) payment 
and utilization data (BMS provides this data in an electronic format); 

• The Medicare 2552-96 cost report or subsequent Medicare defined 
hospital cost report (available from each hospital); and 

• Hospital audited financial statements and hospital accounting 
records. 

3.1.1 The Vendor’s response must confirm that the independent certified audit report 
will address the six (6) verification items from 42 CFR §455.304 and satisfy all 
requirements as set forth in 42 CFR 447 and 455.  Additionally, the response must 
include an acknowledgement of the Vendor’s responsibility to compile the 
eighteen (18) data elements specified in the regulations for each hospital for each 
year audited and present that data in a separate schedule accompanying the audit 
report.  The draft format of the schedule (a chart which lists each hospital 
included in the engagement and the eighteen (18) data elements for each hospital) 
must be included in the response; the final version shall include the amounts for 
each hospital for each data element.   

3.1.1.1 The Vendor will issue a bound audit report that expresses an opinion on 
the six (6) verifications established in the final rule (see Attachment 1 and 
Attachment 3) and meets all requirements as set forth in 42 CFR 447 and 
455. 
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3.1.1.2 The Vendor must provide the Bureau with an electronic version of the 

final report and four (4) hard copies (bound) and one (1) hard copy 
(bound) for each hospital included in the report by November 30, 2013.  
The Bureau will transmit the hard copy reports to each hospital. 

3.1.1.3 The Vendor must be the primary audit firm and have the capacity, 
experience and training (i.e. the primary audit firm – not subcontracted) to 
provide the services and audit report specified in this RFQ. The Vendor 
must be a certified public accounting (CPA) firm in the United States.  At 
a minimum, the quotation must describe; at least three (3) prior 
engagements of a similar nature the Vendor has performed to satisfy the 
requirements of the regulations specified in this RFQ; the Vendor CPA 
firm’s organization and ownership; the Vendor’s staff capacity by 
providing an organizational chart and accompanying resumes (limited to 
two (2) pages) for each individual bid for the project that specifies that the 
individual participated in the engagements that were provided as examples 
of prior engagements of a similar nature and describes the work the 
individual performed. The response must also specify how the firm will 
ensure that the engagement is accomplished within the due dates specified 
in section 3.1 of this RFQ. 

3.1.1.4 The Vendor must meet the independence standards of governmental 
auditing standards as defined by the Comptroller General of the United 
States (available from the U.S. Government Accountability Office at 
http://www.gao.gov).  At a minimum, the response must describe the CPA 
firm’s policy that applies the Generally Accepted Government Auditing 
Standards (GAGAS) Conceptual Framework Approach to Independence, 
and that the policy incudes evaluation of independence for each audit 
engagement. 

3.1.1.5 The Vendor must conduct the audit in accordance with Generally 
Accepted Governmental Audit Standards as defined by the Comptroller 
General of the United States (available from the U.S. Government 
Accountability Office at http://www.gao.gov and the American Institute of 
Certified Public Accountants (AICPA) Statements on Standards for 
Attestation Engagements (SSAE) (available from the AICPA at 
http://www.aicpa.org).   

3.1.1.6 The Vendor’s response must describe the CPA firm’s processes and 
policies to ensure that staff is properly trained (i.e. satisfied professional 
requirements related to continuing professional education and GAGAS 
(Yellow Book) training), and has experience in performing audits in 
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accordance with these standards, specifically for government programs, by 
documenting this experience in the individual resumes as described in 
3.1.1.3. 

3.1.1.7  The Vendor must have independence from the Medicaid Agency and the 
hospitals they are to audit.  The response must specifically describe 
services, if any, that it has provided to the hospitals listed in Attachment 2.  
Documentation of independence considerations related to the WV DSH 
Program and the hospitals listed in Attachment 2 shall be provided with 
the response. 

3.1.1.8 The Vendor will have demonstrated ability by providing  three (3) state 
references of DSH programs that the CPA firm  audited in accordance 
with the regulations cited in this RFQ, a copy of the audit report produced, 
documentation that the audit reports were accepted by CMS, 
documentation that the audit engagements were completed by September 
30 of the applicable year, and documentation that the audit reports were 
delivered to the state for filing with CMS prior to December 30 of the 
applicable year to satisfy the requirements of the regulations cited herein.  

3.1.1.9 The Vendor will conduct an exit conference with the DHHR and Bureau 
representatives once a preliminary typed draft of the required engagement 
report has been accepted by BMS.  The exit conference will be via Web 
conference.  The response must describe how the firm will design the 
engagement to ensure that the delivery of the typed draft of the required 
engagement report allows for review and acceptance by BMS, and 
scheduling of the exit conference will be completed in time, and the 
timing of the exit conference must be scheduled to allow adequate time to 
meet the applicable CMS deadlines in section 3.1.  The firm shall agree to 
include Bureau responses in the final bound report when it is issued. 
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3.1.2 The Vendor’s engagement shall provide the Bureau and applicable DSH 

hospitals an opportunity to provide a written response to management letter 
comments.  The firm must describe how it will structure the engagement to 
provide for this activity. 

3.1.3 The Vendor will provide a work plan demonstrating an understanding of the 
overall engagement and services to be provided by providing; 

3.1.3.1 Timeline showing how the Vendor will meet project deliverables 
referenced in section 3.1 including timeframes for completion of 
audit procedures and issuance of the final bound audit report and 
required copies. 

3.1.3.2 Understanding of Federal DSH audit requirements per 42CFR 
Parts 447 and 455 and CMS guidance (see Attachment 1, 3, 4, 5, 
and 6). 

3.1.3.3 Compliance with General DSH Audit and Reporting Protocol – see 
Attachment 4. 

3.1.3.4 Additional guidance issued by CMS as referenced in Attachment 5 
and 6. 

3.1.3.5 Audit program and a description of the level of staff to be assigned 
to the engagement, as well as the level of staff to be assigned to 
complete each section of the audit program. Specify the number of 
hours for each staff level assigned to the overall engagement and 
indicate as a percentage. The planned use of specialists or 
subcontractors must also be specified (the Bureau reserves the 
right to approve all use of subcontractors). 

3.1.3.6 Draft report package that includes the draft opinion letter format 
and supporting schedules. 

3.1.3.7 Provide resumes of staff assigned to the project. Resumes must 
also include licenses, credentials and describe each individual’s 
experience on the three engagements submitted in accordance with 
3.1.1.3 and specify that the work they will perform on this audit 
engagement is similar to the work on prior similar engagements. 
Resumes shall be limited to two (2) pages.  

 
3.1.4 The Vendor will provide a training plan to provide training and assistance 

regarding DSH audit and reporting compliance which describes: 
3.1.4.1 The Vendor’s experience and qualifications to provide such 

training by providing a description of similar prior trainings and 
the outcomes of the trainings. 
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3.1.4.2 Methods and means that will be used to ensure that the objectives 

of the training are achieved. 
3.1.4.3 Sample training materials used in at least three similar trainings.  
3.1.4.4 Training at least two months prior to the beginning of fieldwork, 

and within six weeks of any new regulations or CMS 
guidance/interpretations issued or regulation, guidance or 
interpretation changes. 

3.1.4.5 Provider training must be provided on-site for the initial training 
that occurs after contract award.  Training related to subsequent 
State Plan Review years covered in the scope of this contract and 
subsequent release of federal guidance or regulations by CMS will 
be provided via webinars.      

3.1.5  Externally Driven Changes 

3.1.5.1 The Vendor shall agree to make all adjustments to audit procedures 
and reporting that impact the scope of the engagement upon future 
issuance of guidance by CMS, regardless of the timing of such 
issuance. 

3.1.5.2 The Vendor shall provide all administrative, expert witness and 
other services necessary to represent the Bureau in the event of an 
audit, provider appeals or receipt of questions related to the work 
product of the Vendor. These services will be provided until all 
litigation; claims and or audit findings are resolved with the 
Federal government regardless of whether the timing is within the 
contract period or after the contract period has expired 

3.1.5.3 The Vendor will  provide additional services to comply with 
externally driven changes to BMS programs and requirements, 
including any State or Federal laws, rules, and regulations.  
Additional services shall be bid as an all-inclusive hourly rate and 
shall require Bureau approval of a Statement of Work (SOW) and 
submission of a related Cost Estimate. 

 
4. CONTRACT AWARD: 

 
4.1 Contract Award:  The Contract is intended to provide Agencies with a 

purchase price for the Desired Items.  The Contract shall be awarded to the 
Vendor that provides the Desired Items meeting the required specifications for 
the lowest overall total cost as shown on the Pricing Pages. 
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4.2 Bid Evaluation Page:  Vendor should complete the Bid Evaluation Page by 
completing Exhibit A.  Vendor should complete the Bid Evaluation Page in 
full as failure to complete the Bid Evaluation Page in its entirety may result in 
Vendor’s bid being disqualified.     

 
Notwithstanding the foregoing, the West Virginia Department of Health and 
Human Resources – Office of Purchasing may correct errors as it deems 
appropriate.  Vendor should type or electronically enter the information into 
the Bid Evaluation Page to prevent errors in the evaluation.   

 
 

5. PAYMENT: 
 

5.1 Payment:  Vendor shall accept payment in accordance with the payment procedures 
of the State of West Virginia.  Methods of acceptable payment must include the West 
Virginia Purchasing Card.  Payment in advance is not permitted under this Contract. 

 
 

6. DELIVERY AND RETURN: 
 

6.1 Shipment and Delivery:  Vendor shall ship the Desired Items immediately after 
being awarded this Contract and receiving a purchase order or notice to proceed.  
Vendor shall deliver the Desired Items by the deadlines specified in the solicitation 
after receiving a purchase order or notice to proceed.  Desired Items must be 
delivered to Agency at 350 Capitol Street – Room 251, Charleston WV 25301.       
 

6.2 Late Delivery:  The Agency placing the order under this Contract must be notified 
in writing if the shipment of the Desired Items will be delayed for any reason.  Any 
delay in delivery that could cause harm to an Agency will be grounds for 
cancellation of the Contract, and/or obtaining the Desired Items from a third party.   

 
Any Agency seeking to obtain the Desired Items from a third party under this 
provision must first obtain approval of the Office of Purchasing.  

 
6.3 Delivery Payment/Risk of Loss:  Vendor shall deliver the Desired Items F.O.B. 

destination to the Agency’s location.     
 

6.4 Return of Unacceptable Items:  If the Agency deems the Desired Items to be 
unacceptable, the Desired Items shall be returned to Vendor at Vendor’s expense 
and with no restocking charge.  Vendor shall either make arrangements for the 
return within five (5) days of being notified that items are unacceptable, or permit 
the Agency to arrange for the return and reimburse Agency for delivery expenses.  
If the original packaging cannot be utilized for the return, Vendor will supply the 
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Agency with appropriate return packaging upon request.  All returns of 
unacceptable items shall be F.O.B. the Agency’s location.  The returned product 
shall either be replaced, or the Agency shall receive a full credit or refund for the 
purchase price, at the Agency’s discretion. 

 
6.5 Return Due to Agency Error:  Items ordered in error by the Agency will be 

returned for credit within 30 days of receipt, F.O.B. Vendor’s location.  Vendor 
shall not charge a restocking fee if returned products are in a resalable condition.  
Items shall be deemed to be in a resalable condition if they are unused and in the 
original packaging.  Any restocking fee for items not in a resalable condition shall 
be the lower of the Vendor’s customary restocking fee or 5% of the total invoiced 
value of the returned items. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Attachment 1: 
 
Centers for Medicare & Medicaid Services 
42 CFR Parts 447 and 455 
Medicaid Program; Disproportionate Share Hospital Payments; Final Rule 
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Attachment 2: 
 
Participating DSH: Addresses and Payments per Fiscal Year 
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Attachment 3: 
 
Centers for Medicare & Medicaid Services 
42 CFR Parts 447 and 455 
Medicaid Program; DSH Payments; Correcting Amendment 
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Attachment 4: 
 
General DSH Auditing and Reporting Protocol 
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Attachment 5: 
 
Additional CMS Correspondence 
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Additional CMS Correspondence on DSH Reporting and Audit Requirements 
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Additional Information on the DSH Reporting and Audit Requirements  

 
 

Best Available Information/Cost Report Procedures  
 
1. How can an independent auditor certify that DSH payments do not exceed the hospital-

specific DSH limits if data used for calculating the limits is derived, at least in part, from as-
filed Medicare cost reports?  

 
Certification means that the independent auditor engaged by the State follows the criteria of the Federal 
audit regulation and completes the verification, calculations and report under the professional rules and 
generally accepted standards of audit practice. This certification would include an assessment of the 
State's audit protocol to ensure that the Federal regulation is satisfied, an opinion for each verification 
detailed in the regulation, and a determination of whether or not the State made DSH payments that 
exceeded any hospital-specific DSH limit in the Medicaid State plan rate year under audit. The 
certification should also identify any data issues or other caveats that the auditor identified as impacting 
the results of the audit.   
 
We expect that reports and audits will be based on the best available information. If audited Medicare cost 
reports are not available within the timeframe allowed for the reporting and audit submission, the DSH 
report and audit may need to be based on Medicare cost reports as filed.  However, in the final rule, CMS 
modified the timeline for report and audit submission to allow States additional time for the inclusion of 
the most accurate and complete data possible. The required reports and audits may be submitted as late as 
the last day of the Federal fiscal year ending three years after the end of the Medicaid State plan rate year, 
with a special timing provision for the audits for 2005 and 2006, which will be due by December 31, 
2009.  Additionally, CMS has developed a General DSH Audit and Reporting Protocol that should assist 
States and auditors in utilizing information from each data source and developing methods to determine 
uncompensated costs of furnishing hospital services to the Medicaid and uninsured populations.  The 
protocol is available on the CMS website at 
www.cms.hhs.gov/MedicaidGenInfo/Downloads/CMS2198FRptProtocol.pdf. 
 
It should be noted that in light of States’ concerns regarding budget cycles, planning complications, and 
the economic downturn, CMS has determined that it will apply a flexible enforcement strategy designed 
to ensure that States have sufficient time to properly implement the new requirements without undue 
hardship. Thus, CMS will not find a State to be out of compliance with the DSH reporting and auditing 
requirements for the initial (2005 and 2006) Medicaid State plan rate years until December 31, 2010. 
Pursuant to the provisions of the regulation, independent audits must begin with Medicaid State plan year 
2005 and must be completed no later than September 30, 2009, for the State plan rate years 2005 and 
2006.  Audits and reports for State plan rate years 2005 and 2006 are due to CMS on or before December 
31, 2009. 
 
 

2. If as-filed Medicare cost reports are used to calculate hospital-specific DSH limits, do limits 
have to be adjusted to reflect the final settlement of the cost report or the outcome of cost 
report appeals?    
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We expect that reports and audits will be based on the best available information. If audited Medicare cost 
reports are not available, the DSH report and audit may need to be based on Medicare cost reports as 
filed.  Most hospital cost reports are finalized within two years of the period being audited but there is 
always the possibility of post-audit adjustments.  To the extent that such adjustments to cost reports 
affects Medicaid payments, States should notify CMS of the adjustments to the cost reports and any 
subsequent DSH audit report changes as well as make appropriate prior period adjustments through the 
MBES/CBES system.  Additionally, we would anticipate the auditor’s certification would identify any 
data issues or other caveats that the auditor has identified as impacting the results of the audit.   
 
The statutory authority instructed States to report and audit specific payments and specific costs. 
Consistent with that provision, States must perform audits associated with defined periods of time and 
must identify the actual costs incurred and payments received during that defined time period. In order for 
the audits to properly measure these elements and in consideration of the many comments related to 
retroactivity and timing issues associated with gathering the data necessary to identify the costs and 
revenues, CMS has made several revisions to the final rule including identifying that: (i) the Medicaid 
State plan rate year 2005 is the first time period subject to the audit; and, (ii) the deadline on reporting the 
audit findings has been extended to at least three full years after the close of the Medicaid State plan rate 
year subject to audit.  
     
The required reports and audits may be submitted as late as the last day of the Federal fiscal year ending 
three years after the end of the Medicaid State plan rate year, with a special timing provision for the audits 
for 2005 and 2006, which will be due by December 31, 2009. This three year period accommodates the 
one-year concern expressed in many comments regarding claims lags and is consistent with the varying 
cost report period and adjustments.  
 
 

3. Data derived from multiple cost report years might have to be used in fulfilling audit and 
reporting requirements for a given State plan rate year. In order to complete reporting and 
auditing requirements relating to State plan rate years 2005 and 2006, for the 2005 and 
2006 reports, would it be acceptable to obtain 2004 and 2007 costs from submitted or 
unreviewed cost reports? 

 
In instances where the hospital financial and cost reporting periods differ from the Medicaid State plan 
rate year, States and auditors may need to evaluate multiple audited hospital financial reports and cost 
reports to fully cover the Medicaid State plan rate year under audit. Typically, at most, two financial 
and/or cost reports should provide the appropriate data. Please note that there are some circumstances 
where more than two cost reports are needed to cover a State plan year.  Some occasions call for a 
hospital to file short-period cost reports within a normal 12-month cost reporting period.  For example, if 
there is a change of ownership in the middle of a fiscal period, the hospital will have to file more than one 
cost report during its 12-month fiscal period.  The data may need to be allocated based on the months 
covered by the financial or cost reporting period that are included in the Medicaid State plan period under 
audit.  CMS has developed a General DSH Audit and Reporting Protocol to assist States in using the 
information from each source identified above and developing the methods under which costs and 
revenues will be determined.  The protocol is available on the CMS website at 
www.cms.hhs.gov/MedicaidGenInfo/Downloads/CMS2198FRptProtocol.pdf. 
 
We expect that all reports and audits will be based on the best available information. If audited Medicare 
cost reports are not available, the DSH report and audit may need to be based on Medicare cost reports as 
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filed.  Moreover, in order to ensure a period for developing and refining audit practices, we are providing 
for a transition period through Medicaid State plan rate year 2010, before audit results will be given 
weight other than in making prospective estimates of hospital costs for the purposes of ongoing DSH 
payments. 
 
 

4. Can independent auditors utilize a risk-based approach to auditing hospitals or utilize some 
materiality guideline in developing different levels of data analysis for different hospitals?  
Additionally, does CMS expect that all hospitals are audited by the independent auditor 
annually?   

 
The DSH audit and report is a necessary part of the administration of the Medicaid program. The purpose 
of the audit is to ensure that States make DSH payments under their Medicaid program that are in 
compliance with section 1923 of the Act.  The audit does not encompass the review of the State's overall 
Medicaid program; it simply ensures that one portion of the program is conducted in line with Federal 
statutory limits. In addition, the DSH audit will rely on financial and cost report data provided by 
hospitals that are subject to generally accepted accounting principles as part of their primary reporting 
function.   
 
There is no statutory authorization for an exception to audit and reporting requirements with respect to 
hospitals that receive DSH payments.  The audit and reporting requirements under section 1923(j) of the 
Act apply to all States that make DSH payments, with respect to each hospital receiving a DSH payment. 
The statute further requires that CMS obtain information sufficient to verify that such payments are 
appropriate.  Relying on a sample of cost reports and financial information will not ensure that each DSH 
payment is appropriate and does not exceed the hospital-specific DSH limit. 
    
The data elements necessary for the State to complete the DSH audit and report should, in part, be 
information the State already gathers to administer the DSH program. The responsibility of the auditor is 
to measure DSH payments received by a hospital in a particular year against the eligible uncompensated 
care costs of that hospital in that same year as determined using the data provided in the cost, utilization 
and financial reporting documents described in the preamble to the final rule.  Additionally, auditing a 
State's overall DSH payment methodology will not ensure that DSH payments to each hospital do not 
exceed the statutorily required hospital-specific DSH limit. 
   
Finally, in order to certify to the verifications, the auditors should follow generally accepted auditing 
practices and requirements to assure a thorough and complete audit has been conducted.  The auditor 
must develop sufficient confidence in the data to certify the results for the State plan rate year subject to 
the audit.  The final rule does not eliminate any flexibility that independent auditors might have in using 
accepted professional methodologies to conduct the audit and to certify to the verifications.  However, the 
independent certified audits required to be submitted must be performed in compliance with section 
1923(j) and implementing regulations as a condition for receiving Federal payments under section 
1903(a)(1) and 1923 of the Act. 
 
 

5. If DSH payments are based on hospital-specific DSH limits from prior year audits, 
recoupments and DSH payment redistribution might be necessary on an annual basis.  How 
does CMS expect States to deal with this cost and with the potential hardship to the 
hospitals?   
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This regulation does not require States to implement retrospective DSH payment methodologies or 
otherwise change the basic approach to DSH payment used by the States. Nor does it require delay in 
making DSH payments consistent with the authority of the approved Medicaid State plan. CMS 
recognizes that States may need to estimate uncompensated care to determine DSH payments in an 
upcoming Medicaid State plan rate year, indeed, this is currently the way most States distribute DSH 
payments.  The regulation is intended to ensure that those estimates do not exceed the actual hospital-
specific limit in the year in which the payments are received. 
 
States retain considerable flexibility in setting DSH State plan payment methodologies to the extent that 
such methodologies are consistent with 1923(c) and all other applicable statute and regulations.  This 
regulation provided for time frames that should provide States with accurate information with which to 
determine prospective DSH payments and time to review and adjust rates once actual eligible 
uncompensated care amounts are determined.  States will have to determine how to best ensure that 
prospective DSH methodologies do not result in payments that exceed hospital-specific DSH limits, 
either by revising those methodologies or by providing for reconciliation of prospective payments with 
those limits.  Because FFP is only available for DSH payments that do not exceed the hospital-specific 
limit, some States may determine that a retrospective DSH payment methodology or a DSH reconciliation 
is a reasonable way to manage its DSH allotment.   
 
CMS as always is available to offer technical assistance to States in developing such methodologies.  
Additionally, CMS included a transition period in the regulation to ensure that States may adjust 
prospective estimates to avoid any immediate adverse fiscal impact. 
 
 

6. The final regulation requires a determination of whether or not the State made DSH 
payments that exceeded the hospital-specific DSH limit for any hospital in the Medicaid 
State plan rate year under audit.  If the DSH audit identifies DSH payments made to a 
hospital in excess of the hospital-specific DSH limit, how should States treat such payments 
if the hospitals are no longer eligible for DSH, are bankrupt, or no longer exist?  

 
As stated in the final rule, beginning in Medicaid State plan rate year 2011, to the extent that audit 
findings demonstrate that DSH payments made in that year exceed the documented hospital-specific cost 
limits, CMS will regard them as representing discovery of overpayments to providers that, pursuant to 42 
CFR Part 433, Subpart F, triggers the return of the Federal share to the Federal government (unless the 
DSH payments are redistributed by the State to other qualifying hospitals as an integral part of the audit 
process). This is not a “penalty” but instead reflects adjustment of an overpayment that was not consistent 
with Federal statutory limits. However, we note that, to the extent that States wish to redistribute any 
DSH payments that exceeded a particular hospital-specific limit, the Federally approved Medicaid State 
plan must reflect that payment policy and allow for individual payment adjustments based on the audit.  
Further, States need not refund the Federal share of overpayments made to providers who are determined 
to be bankrupt or out of business in accordance with 42 CFR 433.318. 
 
 

7. To meet the reporting and auditing requirement, States must perform audits associated 
with defined periods of time and must identify the actual costs incurred and payments 
received during that defined time period. Can a State use adjudicated claims date, or must 
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they change to admission or discharge date, which is reflected in the comment and 
response of the DSH final rule? 

 
Section 1923(g) of the Social Security Act imposes a limit that is based in part on a year’s worth of 
services.  The preamble language is merely illustrative of two approaches some States may already use to 
determine the volume of Medicaid services and payments to be included in the yearly limit and was not 
intend to be all inclusive.  Adjudicated claims date would be another acceptable approach to determine 
the amount of services furnished during the year.  However, the approach used must be consistent with 
the approved State plan language for the specified time period and should be clearly defined in the audit 
report. 
 
 

8. What does the final rule mean by the term Medicaid State plan rate year? 
 
In using the term State plan rate year, we recognize that while many States may set rates on a State fiscal 
year basis, some States set rates on a calendar or other annual basis and establish DSH limits 
accordingly.  The State plan rate year is therefore the 12-month period defined by a State’s approved State 
plan in which the State estimates eligible uncompensated care costs and determines corresponding DSH 
payments as well as other Medicaid payment rates.  
 
 

9. Some States utilize certified public expenditures (CPE) to finance the non-Federal share of 
DSH payments made up to hospital-specific DSH limits.  Should States modify existing 
State plan provisions and/or special terms and conditions (STC) of section 1115 
demonstrations in instances where the approved State plan and/or STCs methods for 
calculating costs for these CPE-funded payments differ from the method for calculating the 
hospital-specific limit required by the final regulation and associated DSH General 
Auditing and Reporting Protocol? 

 
To ensure that claims for DSH expenditures do not exceed hospital-specific DSH limits, States should 
modify their methods for calculating CPE-funded DSH payments to the extent that the approved State 
plan and/or STCs methods vary from that required by the final DSH audit regulation and associated DSH 
General Auditing and Reporting Protocol.  If this requires a modification to the State plan or 1115 STCs, 
State should submit a State plan amendment or section 1115 demonstration amendment, respectively.  
The final regulation does include a transition period to ensure that States may adjust uncompensated care 
estimates prospectively to avoid any immediate adverse fiscal impact and to assist States in ensuring that 
future DSH payments do not exceed the hospital-specific DSH limit.  Additionally, to permit States an 
opportunity to develop and refine audit procedures, audit findings from Medicaid State plan rate year 
2005-2010 will be limited to use for the purpose of estimating prospective hospital-specific 
uncompensated care cost limits in order to make actual DSH payments in the upcoming Medicaid State 
plan rate years. CMS is not requiring retroactive collection for Medicaid State plan rate years that have 
already passed.  By using that time to improve State DSH payment methodologies, States may avoid 
circumstances in which DSH payments that exceed Federal statutory limits must be recouped from 
hospitals. 
 
 

Audit Reports 
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10. Please provide clarification on the extent to which the State may rely upon hospitals to 

perform the DSH audit.  Please clarify whether the State may rely upon hospitals’ current 
or expanded financial audits for the certification of the hospital-specific DSH limits. 

 
As stated in the final rule, the responsibility for certification of an independent audit rests with the State.   
States must engage an independent auditor to certify that the requirements of the Federal regulation are 
satisfied, to provide an opinion for each specified verification, and to make a determination as to whether 
any DSH payments exceeded any hospital’s specific DSH limit.  States would not meet the independent 
audit certification requirement by merely expanding audits of hospital financial statements to obtain audit 
certification from each hospital.  However, States may utilize an independent auditor to independently 
analyze and certify information submitted by each hospital to the State.  
 
Furthermore, the mere fact that a specific auditing entity completes a Medicaid financial audit for a 
hospital does not necessarily preclude the State from contracting with that auditing entity to complete the 
independent DSH audit.  To the extent that the auditor attests in the DSH audit report that they meet the 
requirements for auditor independence described in Chapter 3 of the General Accounting Organizations 
General Audit Standards (GAGAS), an auditing entity of any hospital’s financial audit may be eligible to 
complete the certified DSH audit for the State.  
 
 

11. Please provide guidance on what auditing standards and procedures should be used in 
undertaking the DSH audit as well as what type of report auditors should issue. 

 
The purpose of the DSH audit is to ensure that Medicaid DSH payments comply with Federal statutory 
limits.   The DSH audit will necessarily rely upon financial and cost report data that are subject to 
generally accepted accounting principles, and accounting principles specific to hospital accounting under 
federal grant programs.   
 
Audit procedures that are in accordance with applicable industry standards would meet the criteria 
established within the final rule if the auditors certify the audit in accordance with the definition of 
“independent certified audit” as defined at 455.301 of the final rule.  We understand that the term 
“certification” may have specific meaning within the auditing profession.  Our use of the term 
“certification” for purposes of DSH audits is limited to the actions set forth at 455.301.  For this purpose, 
certification means that the auditor attests to qualifying as an independent auditor, has reviewed the 
criteria of the Federal audit regulation and has completed the verification, calculations, and report under 
professional rules and generally accepted standards of audit practice.  To the extent that the auditor 
decides that specific methods (which may include requirements beyond the scope of those specifically 
outlined within the regulation and protocol) are necessary to certify to the audit in accordance with the 
certification criteria at 455.301 and 455.304, then the auditor should employ these methods.  As noted in 
455.301, the certification should identify any data issues or other caveats that the auditor identifies as 
impacting the results of the audit. 

 
We look forward to working with States in refining the auditing process throughout the transition 
period.  Once States and CMS gain greater experience with the auditing process, CMS will work further 
with States to highlight best practices and auditing methods.   
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12. The 2005 and 2006 DSH audit reports are to be completed by September 30, 2009, and must 

be submitted to CMS by December 31, 2009. Are States able to grant extensions to auditors 
to complete the audits subsequent to September 30, if the final report is still delivered to 
CMS by December 31, 2009? 

 
CMS has determined that it will apply a flexible enforcement strategy designed to ensure that States have 
sufficient time to properly implement the new requirements without undue hardship.  Thus, CMS will not 
find a State to be out of compliance with the DSH reporting and auditing requirements for the initial 
(2005 and 2006) Medicaid State plan rate years until December 31, 2010.  We do not anticipate any 
further delay of compliance enforcement, or any delay of compliance enforcement for subsequent audit 
years.  

 
Even though CMS will be delaying compliance enforcement, CMS expects that States will be making 
good faith efforts to comply with the new requirements.  We asked each State to identify, and to provide 
in writing to its respective CMS Associate Regional Administrator, a contact individual by September 30, 
2009 to brief CMS representatives on the State’s compliance status and progress.  Based on those 
discussions, some States were/may be asked for detailed information about compliance efforts.  
 
The final rule included a transition period recognizing that auditing processes and techniques may need to 
be refined.  This transition period lasts through Medicaid State plan rate year 2010, before audit results 
will be given weight other than in making prospective estimates of hospital costs for the purposes of 
ongoing DSH payments.  In the transition, CMS will work with States that make a good faith effort to 
fulfill all of the DSH reporting and auditing requirements and that also submit a final report to CMS by 
the December 31 deadline.  It should be noted that States will still be expected to make DSH payments 
that conform to the hospital-specific limits beginning in 2011. 
 
 

13. The rule states that the 2005 and 2006 DSH audit reports are to be submitted to CMS by 
December 31, 2009. What method will CMS use to determine submission date?  

 
CMS has determined that it will apply a flexible enforcement strategy designed to ensure that States have 
sufficient time to properly implement the new requirements without undue hardship.  CMS will not find a 
State to be out of compliance with the DSH reporting and auditing requirements for the initial (2005 and 
2006) Medicaid State plan rate years until December 31, 2010.  We do not anticipate any further delay of 
compliance enforcement, or any delay of compliance enforcement for subsequent audit years.  We asked 
each State to identify, and to provide in writing to its respective CMS Associate Regional Administrator, 
a contact individual by September 30, 2009 to brief CMS representatives on the State’s compliance status 
and progress.  Based on those discussions, some States were/may be asked for detailed information about 
compliance efforts.  
 
When States have completed the DSH audits and reports, they should submit the required reports and 
audits electronically via email to the Associate Regional Administrator of their respective CMS Regional 
Office on or before the applicable deadline.  States are encouraged to carbon copy their Regional Office 
National Institutional Reimbursement Team (NIRT) representative and CMS Regional Office State 
representative as well.  The receipt date will be the email creation and submission date as indicated on the 
email.   
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Certified audits should be submitted in a PDF format using an Adobe Acrobat application and should 
contain a PDF file of the completed reporting element template.  All audit files should be submitted in zip 
data compression formats to ensure ease of electronic delivery.   
 
CMS is exploring the possibility of including the required reporting elements into the MBES process and 
will provide additional guidance in the near future.  Absent the MBES reporting process, States should 
submit the report as an excel spreadsheet in addition to the PDF format included in the certified audit 
report.       
 
 

14. Is CMS planning on setting a DSH payment threshold below which some or all of the 
reporting requirements will be waived?    
 

There is no statutory authorization for an exception to audit and reporting requirements with respect to 
hospitals that receive DSH payments.  The audit and reporting requirements under section 1923(j) of the 
Act apply to all States that make DSH payments, with respect to each hospital receiving a DSH payment. 
As we noted in the preamble to the final rule,  the statute requires that each State report to CMS data, and 
submit a certified audit, that verifies that all hospitals receiving DSH payments under the Medicaid State 
plan actually qualify to receive such payments and that such payments do not exceed the hospital-specific 
DSH limit. Even if a State only makes DSH payments under its approved Medicaid State plan that relate 
to the uncompensated care of providing inpatient and outpatient hospital services to Medicaid individuals 
(that is, Medicaid shortfall), it would be possible for payments to a hospital to exceed the hospital-specific 
limit if the hospital had a surplus in furnishing hospital services to the uninsured. While this may be an 
unlikely circumstance, we cannot at this time be certain that it never occurs. Therefore, in such a 
circumstance we will accept reporting limited to Medicaid uncompensated care only when the hospital 
provides a certification that it incurred additional uncompensated care costs serving uninsured 
individuals. When we review certified audit reports submitted by States, we will consider whether more 
flexibility would be warranted, and we may address the issue in future reporting instructions.  However, 
prior to receiving the first set of annual State reports, CMS is not contemplating any changes to the 
reporting requirements. 
 

 
Auditor Independence 

 
15. What constitutes an independent auditor?   

   
Medicaid regulations at 42 CFR 455.301 define a certified independent audit in part to mean an audit that 
is conducted by an auditor that operates independently from the Medicaid agency or subject hospital.  The 
intent is for the auditor to be fully able to render objective and impartial judgment on all matters relating 
to a required DSH audit.  Examples of potential conflicts for audit entities would be:  calculating a State’s 
DSH payments under the Medicaid State plan; developing State plan DSH payment methodologies for 
States; preparing uninsured/Medicaid source documents and/or originating data relating to the DSH 
program on behalf of subject hospitals and/or the State; serving as auditor to any subject hospital or the 
State agency; and possessing a direct or indirect financial interest in the State’s DSH program.  In this 
context, independence generally means that the audit organization and individual auditor is free of any 
impairment that may in fact or in appearance preclude an impartial opinion or reporting.   
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States are responsible for ensuring that no possible impairment exists between the auditing 
organization/auditors and the Medicaid agency and/or hospital.  Within the auditing profession, standards 
have developed to help guide auditors and/or their clients with respect to independence and impairments 
that might potentially compromise it.  The final rule provides that these principles are to be applied to 
Medicaid DSH audits.  The General Accountability Office (GAO), in Chapter 3 of its most recent revision 
to Government Auditing Standard, identifies specific criteria for independence and outlines impairments 
to independence in government auditing practices (http://www.gao.gov/govaud/govaudhtml/index.html).   
 
While we believe these generally accepted standards relating to independence in government auditing to 
be well understood by the auditing profession and would expect their correct application to the required 
audits, there are some situations that may warrant additional review.  For instance, section 3.29 of the 
General Standards outlines non-audit services that impair auditor independence.  The section states 
certain non-audit services directly support an entity’s operations and impair an audit organization’s ability 
to meet overarching audit principles (in this case we would consider the “entity” to be the Medicaid 
agency and/or hospital).  Some examples of these types of services that may impair independence for 
purposes of conducting the DSH audit include: 
 

a. maintaining or preparing the audited entity's basic accounting records or maintaining or taking 
responsibility for basic financial or other records that the audit organization will audit; 
b. posting transactions (whether coded or not coded) to the entity's financial records or to other 
records that subsequently provide input to the entity's financial records;  
c. determining account balances or determining capitalization criteria; 
d. designing, developing, installing, or operating the entity's accounting system or other 
information systems that are material or significant to the subject matter of the audit; 
e. providing payroll services that (1) are material to the subject matter of the audit or the audit 
objectives, and/or (2) involve making management decisions; 
f. providing appraisal or valuation services that exceed the scope described in paragraph 3.28 c; 
g. recommending a single individual for a specific position that is key to the entity or program 
under audit, otherwise ranking or influencing management's selection of the candidate, or 
conducting an executive search or a recruiting program for the audited entity; 
h. developing an entity's performance measurement system when that system is material or 
significant to the subject matter of the audit; 
i. developing an entity's policies, procedures, and internal controls; 
j. performing management's assessment of internal controls when those controls are significant to 
the subject matter of the audit; 
k. providing services that are intended to be used as management's primary basis for making 
decisions that are significant to the subject matter under audit; 
l. carrying out internal audit functions, when performed by external auditors; and 
m. serving as voting members of an entity's management committee or board of directors, making 
policy decisions that affect future direction and operation of an entity's programs, supervising 
entity employees, developing programmatic policy, authorizing an entity's transactions, or 
maintaining custody of an entity's assets. 

 
Further examples of such potential conflicts for audit entities would be:  providing audit services for the 
Medicaid program generally (not specifically related to DSH payments) such as auditing cost reports or 
determining Medicaid service rates; serving as auditor to any subject hospital or the State agency; and 
possessing a direct or indirect financial interest in the State’s Medicaid program.   
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There are situations in which sufficient firewalls exist between such services that would serve to eliminate 
the potential conflict regarding auditor independence.  In such cases, States must explain why such an 
audit firm meets the GAGAS independence standards despite the appearance that the auditing entity is not 
independent.  The audit firm must also declare its independence in the audit and report submitted to CMS.  
States should look to the General Auditing Standards in their entirety to ensure that no possible 
impairments to independence exist.  
 
For State plan rate year 2007 and thereafter, auditing organizations/auditors must submit a signed 
statement declaring independence of the respective Medicaid agency and hospitals.  This statement should 
be included with the audit and report submitted to CMS on an annual basis. 
 
 

16. Can States use provider-related donations, assessments, taxes on, or other similar funding 
arrangements with DSH hospitals to fund the required audits? 

 
The DSH audit requirements and final rule do not supersede any Medicaid provisions relating to 
donations and taxes.  As a practical matter, we do not see how a State could rely on “voluntary” donations 
to fund required Medicaid programs and expenses.  As indicated in the preamble, section 1923(j) makes 
these DSH audit and reports a Medicaid program requirement and as such States are responsible for 
funding the costs to fulfill them just as they are any other Medicaid administrative costs.  To the extent a 
State’s payment methodology for the audits and reports would be prohibited as an impermissible tax or 
donation, a State may not employ that methodology for purposes of funding the audits.  States may not 
impose DSH fees or require financial participation in the funding of the audit as a condition for receiving  
DSH payments.  Furthermore, to the extent that a provider-related donation presumed to be bona fide 
contains a hold harmless provision, it would not be considered a bona fide donation.  

 

Revenue Recognition 
 

17. How should States, hospitals, and auditors treat Medicaid payments received after the 
completion of the audit for a particular Medicaid State plan rate year? 

 
In recognition of potential delays in obtaining needed information, we have extended the period for 
ongoing report and audit submission until the end of the Federal fiscal year that is at least three years after 
the close of the Medicaid State plan rate year. We believe that hospitals would have received most 
Medicaid, DSH payments, and other payments associated with that Medicaid State plan rate year.   
 
Based on the modifications to the audit and reporting deadlines, the existing requirement at 42 CFR 
447.45(d) for provider claims to be filed within a year from the date of service and promptly paid by the 
State, and the existing two-year timely claim filing requirement at 45 CFR 95.7, there should not be a 
significant adjustment to Medicaid payments that would warrant a corrected audit and report. To the 
extent that a significant adjustment to Medicaid payments occurs and States claim Federal matching 
dollars (or return Federal matching dollars) as a prior period adjustment, States should correct the audit 
and report by indicating post-audit adjustments to Medicaid and DSH payments (or uncompensated care 
costs if Medicaid payment adjustments affect the Medicaid shortfall).  When post-audit retroactive 
adjustments to Medicaid payments are not significant, the payments should be measured during the audit 
of the Medicaid State plan rate year in which the revenues are received.  
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18. The final regulation and the preamble address which State plan rate year revenues apply to 

for purposes of calculating a hospital-specific DSH limits. It appears, however, that the 
preamble requires Medicaid payment offsets occurring after the completion of the DSH 
audit be applied duplicately in calculating hospital-specific DSH limits for two distinct State 
plan rate years.  Can you confirm that these Medicaid revenues should be applied in 
calculating hospital-specific DSH limits for only one Medicaid State plan rate year? 

 
Medicaid revenues identified in the post-audit period must only be applied against one State plan rate year 
for purposes of calculating hospital-specific DSH limits. 
 
 

19. Against which Medicaid State plan rate year are revenues received by a hospital by or on 
behalf of either ‘self-pay’ or uninsured individuals during the Medicaid State plan rate year 
under audit offset?  

 
The General DSH Audit and Reporting Protocol provides clarification regarding all payments received 
during cost reporting period(s) covering the Medicaid State plan rate year under audit by or on behalf of 
patients with no source of third party coverage.  There will be no attempt to allocate payments received 
during the State plan rate year to services provided in prior periods.   Since the goal of the audit is to 
determine uncompensated DSH costs in a given Medicaid State plan rate year, all payments received in 
the year will be counted as revenue to the hospital in that same year.  It is understood that some costs 
incurred during the State Plan rate year under audit may be associated with future revenue streams (legal 
decisions, payment plans, and recoveries) but that the payments are not counted as revenue until actually 
received. 
 
 

 
 

Allowable Costs/Medical Necessity  
 

20. Will CMS be issuing guidance on what constitutes medically necessary services? 
 
CMS does not intend to issue guidance on what constitutes medically necessary services.  CMS will 
continue to allow States flexibility in determining medical necessity under their individual Medicaid 
programs within the guidelines of the Social Security Act provided at 1902(a)(30) and 1902(a)(19), and 
the implementing regulations at 42 CFR 440.230(d), which state "The [Medicaid] agency may place 
appropriate limits on a service based on such criteria as medical necessity or on utilization control 
procedures."  Generally, services that are considered reimbursable under the Medicaid State plan would 
also be considered as necessary services when calculating a hospital’s eligible uncompensated care cost. 
 
 

21. Are States required to follow only Medicare reasonable cost principles, or will they be 
allowed to establish allowable cost rules that may differ from Medicare? 

 
As noted in the preamble to the final rule, section 1923(g)(1) of the Act provides for a Federal limitation 
based on costs that must be calculated in accordance with Federal accounting standards. The same 
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methods used in preparing the Medicare 2552-96 cost report should be applied in determining costs to be 
used in calculating the hospital-specific DSH limits.   
 
Hospitals' Medicare cost reports, audited financial statements, and accounting records should contain the 
information necessary for reporting and auditing responsibilities, in combination with information 
provided by the States' Medicaid Management Information Systems (MMIS) and the approved Medicaid 
State plan governing the Medicaid payments made during the audit period.  The CMS developed General 
DSH Audit and Reporting Protocol will assist States and auditors in using information from each of these 
sources to determine allowable uncompensated care costs consistent with the statutory requirements.  The 
protocol is available on the CMS Web site at: 
www.cms.hhs.gov/MedicaidGenInfo/Downloads/CMS2198FRptProtocol.pdf. 
 
 

22. If a State allows for graduate medical education as an allowable component of cost and is 
included in the Medicaid State Plan, should the State require the filing of Medicaid cost 
reports that incorporate the graduation medical education in the determination of program 
cost?   

 
All costs that are associated with services that are defined and reimbursed under the approved Medicaid 
State plan as inpatient hospital services and outpatient hospital services to Medicaid eligible individuals 
and to individuals with no source of third party coverage may be included in calculating the hospital-
specific DSH limit.  To properly capture these costs in the hospital-specific DSH limit, State’s should 
include these costs as part of the Medicare 2552-96 cost report step-down process and utilize the General 
DSH Audit and Reporting Protocol.  
 
To the extent that a State allows graduate medical education (GME) as a component of cost and it is 
reimbursed under the Medicaid State plan, the State can include these costs in determining hospital-
specific DSH limits.  Please be reminded that the State still must use the cost reporting and apportionment 
process as prescribed by the Medicare 2552-96 identified in the General DSH Audit and Reporting 
Protocol.   
 

23. “How should States treat unpaid Medicaid days or charges for purposes of calculating 
hospital-specific DSH limits?”  What if the unpaid days are a result of untimely filing or a 
hospitals failure to seek prior authorization? 

 
The hospital-specific DSH limit includes the costs incurred during the year of furnishing hospital services  
to Medicaid beneficiaries and the uninsured, net of Medicaid payments and payments made by or on 
behalf of the uninsured.  To be included as Medicaid cost in the limit, a hospital service must be included 
in a State’s definition of an inpatient hospital service or outpatient hospital service under the approved 
State plan and furnished to Medicaid eligible individuals.  
 
Individuals with Medicaid or other third party coverage are not considered as uninsured under 1923(g)(1).  
Improper billing by a provider does not change the status of an individual as insured or otherwise 
covered. In no instance should costs associated with claims denied by a health insurance carrier for such a 
reason be included in the calculation of hospital-specific uncompensated care costs. 
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24. A Medicaid program in a State covers speech therapy services for beneficiaries under 18 

years of age.  A hospital in that State provided speech therapy to a Medicaid enrollee who 
was over 18 and claimed the services as uninsured care.  Are the costs incurred by the 
hospital in providing the speech therapy service allowed to be included in the calculation of 
hospital-specific DSH limits? 

 
In this example the costs associated with speech therapy services can be included in the calculation of 
hospital-specific DSH limits to the extent that such services are treated as “hospital services” under the 
State plan because the patient is eligible for Medicaid.  The hospital-specific limit is based on the costs 
incurred for furnishing ``hospital services'' and does not include costs incurred for services that are 
outside either the State or Federal definition of inpatient or outpatient hospital services. While States have 
some flexibility to define the scope of ``hospital services,'' States must use consistent definitions of 
``hospital services.'' Hospitals may engage in any number of activities, or may furnish practitioner or 
other services to patients, that are not within the scope of ``hospital services,'' including speech therapy. A 
State cannot include in calculating the hospital-specific DSH limit cost of services that are not defined 
under its Medicaid State plan as a Medicaid inpatient or outpatient hospital service.  
 
 

Determination of Uninsured Status 
 

25. CMS seems to contradict itself in replying to the question of including patients who lack 
coverage for the service provided but not necessarily any coverage at all.  CMS states that 
they have never read the statute to be service-specific and believe that such an 
interpretation would be inconsistent with the broad statutory references to insurance or 
other coverage.  Furthermore, CMS replies that such a reading would result in cost shifting 
from private sector coverage to the Medicaid program.  However, in a January 10, 1995 
letter to Donna Checkett, Chair of the State Medicaid Director’s Association, CMS clarified 
that: “it would be permissible for States to include in their determination of uninsured 
patients those individuals who do not possess health insurance which would apply to the 
service which the individual sought”.  Is it CMS’s position now that it depends on whether 
the individual has creditable coverage consistent with 45 CFR 144 and 146 and not whether 
the specific service is covered? 

 
 
Section 1923(g)(1) of the Act refers to the costs of hospital services furnished by the hospital to 
individuals who have no health insurance (or other source of third party coverage).  This language is not 
service-specific and any interpretation to the contrary would be inconsistent with the broad statutory 
references to insurance or other coverage.  In an effort to adhere to a more accurate representation of the 
broad statutory references to insurance or other coverage; and to delineate more definitively the meaning 
of the term uninsured, CMS clarified the populations for which hospitals may calculate uncompensated 
care costs. We interpret the phrase ‘‘who have health insurance (or other third party coverage)’’ to 
broadly refer to individuals who have creditable coverage consistent with the definitions under 45 CFR 
Parts 144 and 146, as well as individuals who have coverage based upon a legally liable third party 
payer.  Creditable coverage would include coverage of an individual under a group health plan, Medicare, 
Medicaid, a medical care program of the IHS or tribal organization, and other examples as outlined in the 
rules relating to creditable coverage at 45 CFR 146.113.   
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26. Does an advance beneficiary notice for a medically necessary procedure satisfy the 
requirement that "[c]laims denied by a health insurance carrier, including a Medicaid 
contracted managed care organization, for any reason other than the inpatient/outpatient 
service or services provided were not covered services within the individuals health benefit 
package are furnished to individuals who have health insurance coverage"? 

 
The quoted sentence is taken out of context and does not reflect a “requirement.”  The underlying 
requirement is that, to be included in the calculation of the hospital-specific limit, the services at issue 
must be furnished to an individual who does not have “health insurance (or other source of third party 
coverage).”   As indicated in the sentence prior to the quoted sentence.  “[t]he costs of services for 
individuals who have health insurance are not included in calculating the hospital-specific limit, even if 
insurance claims for that particular service are denied for any reason.”  And the following sentence states 
that services are considered to have been provided for an individual with health insurance or third party 
coverage even though a claim has been “denied due to improper billing, lack of preauthorization, lack of 
medical necessity, or non-coverage under the third party insurance package.”  While the quoted sentence 
may have been inartfully drafted, the overall meaning is clear.  The quoted sentence does not indicate that 
costs related to denials for non-coverage automatically qualify for inclusion in the hospital-specific limit; 
it simply indicates that certain denied claims cannot be included in the cost limit.  When a claim is denied 
as non-covered, the hospital may then wish to verify that the individual was actually insured, and that the 
insurance was creditable coverage.  Both the statute and the rule clearly indicate that costs of services for 
individuals who have health insurance (or other source of third party coverage) are not included in 
calculating the hospital-specific limit, even if insurance claims for that particular service are denied for 
any reason. 
 
 

27. The preamble states, “To the extent the Medicaid payment does not fully cover the cost of 
the inpatient or outpatient hospital services provided, the unreimbursed costs of those 
services would be counted in calculating that limit.”  Some hospitals have interpreted this 
language to mean that any services provided to Medicaid beneficiaries but not reimbursed 
by Medicaid should be treated as uninsured.  Is this interpretation correct? 

 
The interpretation referenced in the question does not accurately reflect the provisions at section 
1923(g)(1) of the statute which expressly refers to uncompensated costs of furnishing hospital services to 
individuals eligible for Medicaid or individuals who have no health insurance or other third party 
coverage.  If an individual is Medicaid eligible on the day they received medically necessary inpatient or 
outpatient hospital services, then those services (to the extent that they are allowable under the State’s 
plan) would be included in calculating the Medicaid portion of the hospital-specific limit.  
 

28. How should States count costs not otherwise covered for individuals in an IMD (as 
Medicaid shortfall, uncompensated care costs, or not included) for those individuals with 
Medicaid ages 22-64 while in an IMD if the individual is also a dual eligible (Medicare)?   

 
For the costs of services provided to those patients between the ages of 22 and 64 who are otherwise 
eligible for Medicaid, the treatment of the service costs in the hospital-specific limit may vary based on 
State practice.  Many States remove these individuals from eligibility rolls for administrative convenience 
(and must reinstate them if they are discharged from the IMD); if so, the costs should be reported as 
uncompensated care for the uninsured.  States that do not remove the individuals from the Medicaid 
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eligibility rolls should report the costs as uncompensated care for the Medicaid population.  Therefore, the 
costs of services provided in an IMD to an individual who is 22-64 and who is otherwise Medicaid 
eligible,  can be included either as uninsured uncompensated or Medicaid uncompensated in the UCC, 
depending on the eligibility status (as determined by the state) of the individual while in the IMD.   
 
For dual eligible patients ages 22-64 old in an IMD, the treatment of costs would be determined by the 
State Medicaid eligibility policies.  In States that do not remove the individual from Medicaid eligibility, 
these dual eligibles are Medicaid eligible and their uncompensated costs should be included as Medicaid 
uncompensated costs.  In States that remove such individuals from Medicaid eligibility rolls while in an 
IMD, these individuals would be Medicare only during the IMD stay and therefore considered to have 
third party coverage (Medicare).  Uncompensated care costs would therefore not be allowed in the 
uninsured uncompensated cost portion.   
 
 

Hospital Data 
 

29. Because hospitals may not have detailed cost center-specific charge information for 
uninsured and Medicaid MCO patients for prior years, would it be acceptable to allocate 
total uninsured or Medicaid MCO charges to specific ancillary cost centers based on the 
percent to total of Medicaid charges, or, should uninsured or Medicaid MCO costs be 
disallowed entirely for these hospitals? 

 
We expect that State reports and audits will be based on the best available information in conjunction 
with guidance from their independent auditors. If audited Medicare cost reports are not available for each 
hospital, the DSH report and audit may need to be based on Medicare cost reports as filed. We note that 
hospitals must follow the cost reporting and apportionment process as prescribed by the Medicare 2552-
96 cost report process. To the extent that these cost reports do not contain the precise information needed 
for the DSH calculation, it may be necessary for hospitals to modify their accounting techniques. In those 
circumstances, for the initial audits, it will be necessary to use other source materials such as audited 
hospital financial records and other records, and to develop methodologies to determine the necessary 
information from such records. We expect States, independent auditors and hospitals to work 
cooperatively to develop such methodologies. 
 
CMS has developed a General DSH Audit and Reporting Protocol which will be available on the CMS 
Web site that should assist States and auditors in utilizing information from each source identified above 
and developing methods to determine uncompensated costs of furnishing hospital services to the 
Medicaid and uninsured populations.  The protocol is available on the CMS Web site at: 
www.cms.hhs.gov/MedicaidGenInfo/Downloads/CMS2198FRptProtocol.pdf. 
 
 

30. The regulation requires use of a Medicare hospital cost report to provide data to States and 
CMS.  Some children’s hospitals do not care for a large number of Medicare patients and 
may not file Medicare cost reports or may provide low utilization reports.  Is there an 
alternative reporting tool that children’s hospitals could use and still be in compliance with 
the regulation provisions?   
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We anticipate that States and auditors will use the best available and most accurate data. The DSH reports 
and audit will rely on existing financial and cost reporting tools including the Medicare 2552–96 cost 
report as well as audited hospital financial statements and accounting records in combination with 
information provided by the States’ Medicaid Management Information Systems (MMIS) and the 
approved Medicaid State plan governing the Medicaid payments made during the audit period. If a 
hospital (e.g. a children’s hospital) does not file or files only a partial Medicare 2552-96 cost report, the 
State remains responsible for reporting the information which would have otherwise been available on the 
Medicare 2552-96 from each hospital for Medicaid and uninsured purposes.  In order to fulfill the 
requirements of this section, States may require such hospitals to provide the same data to the State as if 
they were filing the Medicare 2552-96.  
 

 
31. When you say "costs of services" or "costs for dual eligibles" do you mean that this term is 

interchangeable with charges or do you mean just costs?   
 
A. In the regulation, the term “costs” is not interchangeable with the term “charges.”  
 
 

32. As part of the reporting requirements, is the State required to submit a LIUR calculation 
for every hospital that received a DSH payment or only for the hospitals which are deemed 
eligible for disproportionate share based on their LIUR?   

 
Under section 1923(b), hospitals may be deemed as disproportionate share hospitals based on either their 
MIUR or LIUR.  We recognize that some hospitals may be so deemed based on both their MIUR and 
their LIUR.  In order to fulfill the requirements of the final rule, States should submit the appropriate 
calculation for both the LIUR and the MIUR for these hospitals.  We believe this is beneficial to both the 
State and to hospitals.  The report must show that each hospital receiving DSH payments meets applicable 
DSH eligibility requirements.  Should a hospital thought to be qualified under the LIUR but is later found 
not to be, a determination can readily be made about its potential DSH eligibility under the other 
formula.    
 

 
Dual Eligibility 

 
33. Would days, costs, and revenues associated with patients that have both Medicaid and 

private insurance coverage (such as Blue Cross) also be included in the calculation of the 
MIUR percentage and the DSH limit in the same way States include days, costs and 
revenues associated with individuals dually eligible for Medicaid and Medicare? 

 
Days, cost, and revenues associated with patients that are dually eligible for Medicaid and private 
insurance should be included in the calculation of the Medicaid inpatient utilization rate (MIUR) for the 
purposes of determining a hospital eligible to receive DSH payments.  Section 1923(g)(1) does not 
contain an exclusion for individuals eligible for Medicaid and also enrolled in private health 
insurance.  Therefore, days, costs, and revenues associated with patients that are eligible for Medicaid and 
also have private insurance should be included in the calculation of the hospital-specific DSH limit.  As 
Medicaid should be the payer of last resort, hospitals should also offset both Medicaid and third-party 
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revenue associated with the Medicaid eligible day against the costs for that day to determine any 
uncompensated amount. 
 
 

34. The regulation states that costs for dual eligibles should be included in uncompensated care 
costs.  Could you please explain further?  Under what circumstances should we include 
Medicare payments? 

 
Section 1923(g) of the Act defines hospital-specific limits on FFP for Medicaid DSH payments. Under 
the hospital-specific limits, a hospital’s DSH payment must not exceed the costs incurred by that hospital 
in furnishing services during the year to Medicaid and uninsured patients less payments received for those 
patients.  There is no exclusion in section 1923(g)(1) for costs for, and payment made, on behalf of 
individuals dually eligible for Medicare and Medicaid.  Hospitals that include dually-eligible days to 
determine DSH qualification must also include the costs attributable to dual eligibles when calculating the 
uncompensated costs of serving Medicaid eligible individuals.  Hospitals must also take into account 
payment made on behalf of the individual, including all Medicare and Medicaid payments made on behalf 
of dual eligibles. In calculating the Medicare payment for service, the hospital would have to include the 
Medicare DSH adjustment and any other Medicare payments (including, but not limited to Medicare IME 
and GME) with respect to that service.  This would include payments for Medicare allowable bad debt 
attributable to dual eligibles. 
 
 

35. Is it CMS’ intention that dual eligibles would include individuals with Medicare for whom 
Medicaid pays only Medicare deductibles, coinsurance, or Medicare Part A or B 
premiums? 

 
For the purposes of the DSH audits and reporting requirements, dual eligibles include all individuals with 
Medicare who also are eligible for some form of Medicaid benefit.  This includes those individuals for 
whom Medicaid pays only Medicare deductibles, coinsurance, or Medicare Part A or B premiums. 
 
 

36. Medicare DSH allows hospitals to claim additional Medicaid days beyond the paid days for 
patients with commercial insurance through their employer and Medicaid.  Would these 
patients be included in Medicaid DSH since they are Medicaid eligible?   

 
The Medicare DSH program and the Medicaid DSH program are separate programs authorized by 
different sections of the statute and with different purposes and goals.  If the patients are Medicaid 
eligible, then costs and revenues associated with inpatient and/or outpatient services furnished to them 
must be included in the hospital-specific limit calculation.  Revenues required to be offset against a 
hospital's DSH limit would include any amounts received by the hospital by or on behalf of the Medicaid 
eligible individuals (for any days those individuals remain Medicaid eligible) during the Medicaid State 
plan rate year under audit (except payments from State or local programs based on indigency). 
 
 

ARRA 
37. How is the DSH audit and reporting rule affected by section 5002 of the American 

Recovery and Reinvestment Act of 2009 (ARRA)?   



 REQUEST FOR QUOTATION  
 [MED13004] [Audit Services – Disproportionate Share Hospital Program] 
 
     

         
DSH payment adjustments made using the ARRA increased state allotments are subject to DSH audit 
and reporting requirements.  ARRA provided additional potential fiscal relief to States by increasing 
most States’ Federal fiscal year (FFY) 2009 and 2010 Medicaid DSH allotments by 2.5 
percent.  Specifically, section 5002 of ARRA amended section 1923(f)(3) of the Act to provide a 
temporary increase in state DSH allotments for these fiscal years.  Section 5002 of ARRA did not 
otherwise modify DSH requirements.  States are required to follow the same requirements for payment 
adjustments made under the increased allotment as they would for any other DSH payment adjustments, 
including DSH reporting and auditing requirements. 
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Exhibit A: 

 

All inclusive, firm fixed price for each audit period: 
 
 SFY 2010 (July 1, 2009 – June 30, 2010) 
  

    Total Cost for Audit Period 
SFY10 

Total Cost SFY10 Audit              (A1) 
 

Additional Services 
 

Hourly Rate Hours Total Cost for Audit Period 
SFY10 (Hourly Rate * 100) 

Additional Services  100 (A2) 
 

Estimated Grand Total Not to Exceed Cost   (A1+A2)      (A) 
 
 
 Optional Renewal Periods: 
 
 SFY 2011 (July 1, 2010 – June 30, 2011) 
 

    Total Cost for Audit Period 
SFY11 

Total Cost SFY11 Audit         (B1) 
 

Additional Services 
 

Hourly Rate Hours Total Cost for Audit Period 
SFY11 (Hourly Rate * 100) 

Additional Services  100 (B2) 
 
 

Estimated Grand Total Not to Exceed Cost   (B1+B2)      (B) 
 
 
 SFY 2012 (July 1, 2011 – June 30, 2012) 
 

    Total Cost for Audit Period 
SFY12 

Total Cost SFY12 Audit           (C1) 
 

Additional Services 
 

Hourly Rate Hours Total Cost for Audit Period 
SFY12 (Hourly Rate * 100) 

Additional Services  100 (C2) 
 

Estimated Grand Total Not to Exceed Cost   (C1+C2)      (C) 
 
  
 Estimated Grand Total for Three (3) Year Contract Period (A+B+C) $  _________________  
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 Notes 

1. The Vendors Estimated Grand Total Not to Exceed Cost will include all general and 
administrative staffing (secretarial, clerical, etc.), travel, supplies and other resource 
costs necessary to perform all services within the scope of this procurement. 

2. The hours for Additional Services are estimated and are to be used for cost bid 
evaluation purposes only.  

3. The cost bid proposal will be evaluated based on the Estimated Grand Total for the 
Three (3) year contract period. 

4. The Vendor will invoice in arrears monthly.  Payment will be issued in equal monthly 
increments during the contract period for each audit year, with the last payment 
withheld until a final audit report is delivered and accepted by the Bureau.  

5. Additional services will be reimbursed based on an approved Statement of Work at 
the hourly rate bid.  
  

 

     
(Company) 
 
     
(Representative Name, Title) 
 
     
(Contact Phone/Fax Number) 
 
     
(Date) 
 
If applicable, sign and submit the attached Resident Vendor Preference Certificate with the 
quotation. 
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