INSTRUCTIONS TO VENDORS SUBMITTING BIDS

1. REVIEW DOCUMENTS THOROUGHLY: The attached documents contain a solicitation for bids. Please
read these instructions and all documents attached in their entirety. These instructions provide critical
information about requirements that if overlooked could lead to disqualification of a Vendor’s bid. All
bids must be submitted in accordance with the provisions contained in these instructions and the
Solicitation. Failure to do so may result in disqualification of Vendor’s bid.

2. MANDATORY TERMS: The Solicitation may contain mandatory provisions identified by the use of the
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words “must,” “will,” and “shall.” Failure to comply with a mandatory term in the Solicitation will result

in bid disqualification.

3. PREBID MEETING: The item identified below shall apply to this Solicitation.

[ 1A pre-bid meeting will not be held prior to bid opening.
[ 1 A NON-MANDATORY PRE-BID meeting will be held at the following place and time:
[X] A MANDATORY PRE-BID meeting will be held at the following place and time:

West Virginia Department of Health and Human Resources
Bureau for Medical Services
350 Capitol Street, Room 251
Charleston, West Virginia 25301
Date/Time: January 10, 2013 at 1:30 PM EST

All Vendors submitting a bid must attend the mandatory pre-bid meeting. Failure to attend the
mandatory pre-bid meeting shall result in disqualification of the Vendor’s bid. No one person attending
the pre-bid meeting may represent more than one Vendor.

An attendance sheet provided at the pre-bid meeting shall serve as the official document verifying
attendance. The DHHR Office of Purchasing will not accept any other form of proof or documentation to
verify attendance. Any person attending the pre-bid meeting on behalf of a Vendor must list on the
attendance sheet his or her name and the name of the Vendor he or she is representing. Additionally,
the person attending the pre-bid meeting should include the Vendor’s E-Mail address, phone number,
and Fax number on the attendance sheet. It is the Vendor’s responsibility to locate the attendance sheet
and provide the required information. Failure to complete the attendance sheet as required may result
in disqualification of Vendor’s bid.



All Vendors should arrive prior to the starting time for the pre-bid. Vendors who arrive after the starting
time but prior to the end of the pre-bid will be permitted to sign in, but are charged with knowing all
matters discussed at the pre-bid.

Questions submitted at least five business days prior to a scheduled pre-bid will be discussed at the pre-
bid meeting if possible. Any discussions or answers to questions at the pre-bid meeting are preliminary
in nature and are non-binding. Official and binding answers to questions will be published in a written
addendum to the Solicitation prior to bid opening.

4. VENDOR QUESTION DEADLINE: Vendors may submit questions relating to this Solicitation to the
DHHR Office of Purchasing. Questions must be submitted in writing. All questions must be submitted on
or before the date listed below and to the address listed below in order to be considered. A written
response will be published in a Solicitation addendum if a response is possible and appropriate. Non-
written discussions, conversations, or questions and answers regarding this Solicitation are preliminary
in nature and are non-binding.

Question Submission Deadline: January 24, 2013 at 5:00 PM EST
Submit Questions to:

DHHR Office of Purchasing
ATTN: Robert Price, Buyer
One Davis Square, Suite 100
Charleston, WV 25301

Fax: (304) 558-2892

Email: Robert.L.Price@wyv.gov

5. VERBAL COMMUNICATION: Any verbal communication between the Vendor and any State personnel
is not binding, including that made at the mandatory pre-bid conference. Only information issued in
writing and added to the Solicitation by an official written addendum by the DHHR Office of Purchasing
is binding.

6. BID SUBMISSION: All bids must be signed and delivered by the Vendor to the DHHR Office of
Purchasing at the address listed below on or before the date and time of the bid opening. Any bid
received by the DHHR Office of Purchasing staff is considered to be in the possession of the DHHR Office
of Purchasing and will not be returned for any reason. The bid delivery address is:



DHHR Office of Purchasing
One Davis Square, Suite 100
Charleston, WV 25301

The bid should contain the information listed below on the face of the envelope or the bid may not be
considered:

SEALED BID

BUYER:

SOLICITATION NO.:

BID OPENING DATE:

BID OPENING TIME:

FAX NUMBER:

Vendor shall submit one original quotation plus four (4) convenience copies to the DHHR Office of
Purchasing at the address shown above. In the event that Vendor is responding to a request for
proposal, the Vendor shall submit one original technical and one original cost proposal plus N/A
convenience copies of each to the DHHR Office of Purchasing at the address shown above. Additionally,
the Vendor should identify the bid type as either a technical or cost proposal on the face of each bid
envelope submitted in response to a request for proposal as follows:

BID TYPE:
[ 1 Technical
[]1Cost

7. BID OPENING: Bids submitted in response to this Solicitation will be opened at the location identified
below on the date and time listed below. Delivery of a bid after the bid opening date and time will result
in bid disqualification. For purposes of this Solicitation, a bid is considered delivered when time stamped
by the official DHHR Office of Purchasing time clock.

Bid Opening Date and Time: February 21, 2013 at 1:30 PM EST
Bid Opening Location : DHHR Office of Purchasing
One Davis Square, Suite 100

Charleston, WV 25301



8. ADDENDUM ACKNOWLEDGEMENT: Changes or revisions to this Solicitation will be made by an
official written addendum issued by the DHHR Office of Purchasing. Vendor should acknowledge receipt
of all addenda issued with this Solicitation by completing an Addendum Acknowledgment Form, a copy
of which is included herewith. Failure to acknowledge addenda may result in bid disqualification. The
addendum acknowledgement should be submitted with the bid to expedite document processing.

9. BID FORMATTING: Vendor should type or electronically enter the information onto its bid to prevent
errors in the evaluation. Failure to type or electronically enter the information may result in bid
disqualification.

GENERAL TERMS AND CONDITIONS:

1. CONTRACTUAL AGREEMENT: Issuance of a Purchase Order signed by the DHHR Secretary, and
approved as to form constitutes acceptance of this Contract made by and between the State of West
Virginia and the Vendor. Vendor’s signature on its bid signifies Vendor’s agreement to be bound by and
accept the terms and conditions contained in this Contract.

2. DEFINITIONS: As used in this Solicitation / Contract, the following terms shall have the meanings
attributed to them below. Additional definitions may be found in the specifications included with this
Solicitation / Contract.

2.1 “Agency” or “Agencies” means the Bureau for Medical Services as identified on the first page of the
Solicitation or any other public entity seeking to procure goods or services under this Contract.

2.2 “Contract” means the binding agreement that is entered into between the State and the Vendor to
provide the goods and services requested in the Solicitation.

2.3 “Director” means the Director of the West Virginia Department of Health and Human Resources,
Office of Purchasing.

2.4 “Office of Purchasing” means the West Virginia Department of Health and Human Resources, Office
of Purchasing.



2.5 “Purchase Order” means the document signed by the DHHR Secretary, and approved as to form,
that identifies the Vendor as the successful bidder and Contract holder.

2.6 “Solicitation” means the official solicitation published by the DHHR Office of Purchasing and
identified by number on the first page thereof.

2.7 “State” means the State of West Virginia and/or any of its agencies, commissions, boards, etc. as
context requires.

2.8 “Vendor” or “Vendors” means any entity submitting a bid in response to the Solicitation, the entity
that has been selected as the lowest responsible bidder, or the entity that has been awarded the
Contract as context requires.

3. CONTRACT TERM; RENEWAL; EXTENSION: The term of this Contract shall be determined in
accordance with the category that has been identified as applicable to this Contract below:

[X] Term Contract

Initial Contract Term: This Contract becomes effective on [the date the purchase order is issued, the
date the notice to proceed is received, etc.] and extends through December 31, 2013.

Renewal Term: This Contract may be renewed upon the mutual written consent of the Agency, and the
Vendor, with approval of the DHHR Office of Purchasing. Any request for renewal must be submitted to
the Medicaid program thirty (30) days prior to the expiration date of the initial contract term or
appropriate renewal term. A Contract renewal shall be in accordance with the terms and conditions of
the original contract. Renewal of this Contract is limited to two (2) successive one (1) year periods.
Automatic renewal of this Contract is prohibited.

Reasonable Time Extension: At the sole discretion of the DHHR Office of Purchasing Director, this
Contract may be extended for a reasonable time after the initial Contract term or after any renewal
term as may be necessary to obtain a new contract or renew this Contract. Any reasonable time
extension shall not exceed twelve (12) months, unless there are extenuating circumstances
necessitating the extension as described in the West Virginia Bureau for Medical Services Medicaid
Services Contracts Purchasing Manual. Vendor may avoid a reasonable time extension by providing the
Bureau for Medical Services with written notice of Vendor’s desire to terminate this Contract 30 days
prior to the expiration of the then current term. During any reasonable time extension period, the



Vendor may terminate this Contract for any reason upon giving the Bureau for Medical Services 30 days
written notice.

[ ] Fixed Period Contract: This Contract becomes effective upon Vendor’s receipt of the notice to
proceed and must be completed within days.

[ ] One Time Purchase: The term of this Contract shall run for one year from the date the Purchase
Order is issued or from the date the Purchase Order is issued until all of the goods contracted for have
been delivered, whichever is shorter.

[ 1 Other: See attached.

4. NOTICE TO PROCEED: Vendor shall begin performance of this Contract immediately upon receiving
notice to proceed unless otherwise instructed by the Agency. Unless otherwise specified, the fully
executed Purchase Order will be considered notice to proceed

5. QUANTITIES: The quantities required under this Contract shall be determined in accordance with the
category that has been identified as applicable to this Contract below.

[ 1 Open End Contract: Quantities listed in this Solicitation are approximations only, based on estimates
supplied by the Agency. It is understood and agreed that the Contract shall cover the quantities actually
ordered for delivery during the term of the Contract, whether more or less than the quantities shown.

[X] Service: The scope of the service to be provided will be more clearly defined in the specifications
included herewith.

[ ] Combined Service and Goods: The scope of the service and deliverable goods to be provided will be
more clearly defined in the specifications included herewith.

[ 1 One Time Purchase: This Contract is for the purchase of a set quantity of goods that are identified in
the specifications included herewith. Once those items have been delivered, no additional goods may be
procured under this Contract without an appropriate change order approved by the Vendor, Agency,
DHHR Office of Purchasing.

6. PRICING: The pricing set forth herein is firm for the life of the Contract, unless specified elsewhere
within this Solicitation/Contract by the State. A Vendor’s inclusion of price adjustment provisions in its
bid, without an express authorization from the State in the Solicitation to do so, may result in bid
disqualification.



7. EMERGENCY PURCHASES: The DHHR Office of Purchasing Director may authorize the Agency to
purchase goods or services in the open market that Vendor would otherwise provide under this Contract
if those goods or services are for immediate or expedited delivery in an emergency. Emergencies shall
include, but are not limited to, delays in transportation or an unanticipated increase in the volume of
work. An emergency purchase in the open market, approved by the DHHR Office of Purchasing Director,
shall not constitute of breach of this Contract and shall not entitle the Vendor to any form of
compensation or damages. This provision does not excuse the State from fulfilling its obligations under a
One Time Purchase contract.

8. REQUIRED DOCUMENTS: All of the items checked below must be provided to the DHHR Office of
Purchasing by the Vendor as specified below.

[ 1 BID BOND: All Vendors shall furnish a bid bond in the amount of five percent (5%) of the total amount
of the bid protecting the State of West Virginia. The bid bond must be submitted with the bid.

[ 1 PERFORMANCE BOND: The apparent successful Vendor shall provide a performance bond in the
amount of [100% of the Contract value or $ ]. The performance bond must be issued and
received by the DHHR Office of Purchasing prior to Contract award. On construction contracts, the
performance bond must be 100% of the Contract value.

[ 1 LABOR/MATERIAL PAYMENT BOND: The apparent successful Vendor shall provide a labor/material
payment bond in the amount of 100% of the Contract value. The labor/material payment bond must be
issued and delivered to the DHHR Office of Purchasing prior to Contract award.

In lieu of the Bid Bond, Performance Bond, and Labor/Material Payment Bond, the Vendor may provide
certified checks, cashier’s checks, or irrevocable letters of credit. Any certified check, cashier’s check, or
irrevocable letter of credit provided in lieu of a bond must be of the same amount and delivered on the
same schedule as the bond it replaces. A letter of credit submitted in lieu of a performance and
labor/material payment bond will only be allowed for projects under $100,000. Personal or business
checks are not acceptable.

[ 1 MAINTENANCE BOND: The apparent successful Vendor shall provide a two (2) year maintenance
bond covering the roofing system. The maintenance bond must be issued and delivered to the DHHR
Office of Purchasing prior to Contract award.

[X] WORKERS’ COMPENSATION INSURANCE: The apparent successful Vendor shall have appropriate
workers’ compensation insurance and shall provide proof thereof upon request.

[ 1 INSURANCE: The apparent successful Vendor shall furnish proof of the following insurance prior to
Contract award:



[X] Commercial General Liability Insurance:

Public liability: Minimum of $500,000.00 per person, and $1,000,000.00 per occurrence.
¢ Property damage: Minimum of $1,000,000.00 per occurrence.
¢ Professional liability (medical, advertising, et cetera): Minimum of $1,000,000.00 per occurrence.

[ ] Builders Risk Insurance: builders risk — all risk insurance in an amount equal to 100% of the amount
of the Contract.

[ 1 [Insert required insurance]
[1[Insert required insurance]
[1[Insert required insurance]
[1[Insert required insurance]
[ 1 [Insert required insurance]

The apparent successful Vendor shall also furnish proof of any additional insurance requirements
contained in the specifications prior to Contract award regardless of whether or not that insurance
requirement is listed above.

[ 1 LICENSE(S) / CERTIFICATIONS / PERMITS: In addition to anything required under the Section entitled
Licensing, of the General Terms and Conditions, the apparent successful Vendor shall furnish proof of
the following licenses, certifications, and/or permits prior to Contract award, in a form acceptable to the
DHHR Office of Purchasing.

[ 1 [Insert required license or certification]
[ 1 [Insert required license or certification]
[ 1 [Insert required license or certification]
[ 1 [Insert required license or certification]

The apparent successful Vendor shall also furnish proof of any additional licenses or certifications
contained in the specifications prior to Contract award regardless of whether or not that requirement is
listed above.

9. LITIGATION BOND: Any Vendor that has submitted a litigation bond with their bid has the right to
protest contract awards. The litigation bond required for this bid will be $11,000. The entire bond shall
be forfeited if the hearing officer determines that the protest was filed for frivolous or improper
purpose, including but not limited to, the purpose of harassing, causing unnecessary delay, or needless
expense for the Agency. All litigation bonds shall be made payable to the DHHR Office of Purchasing. In
lieu of a bond, the protester may submit a cashier’s check or certified check payable to the DHHR Office



of Purchasing. Cashier’s or certified checks will be deposited with and held by the State Treasurer’s
office. If it is determined that the protest has not been filed for frivolous or improper purpose, the bond
or deposit shall be returned in its entirety.

10. ALTERNATES: Any model, brand, or specification listed herein establishes the acceptable level of
quality only and is not intended to reflect a preference for, or in any way favor, a particular brand or
vendor. Vendors may bid alternates to a listed model or brand provided that the alternate is at least
equal to the model or brand and complies with the required specifications. The equality of any alternate
being bid shall be determined by the State at its sole discretion. Any Vendor bidding an alternate model
or brand should clearly identify the alternate items in its bid and should include manufacturer’s
specifications, industry literature, and/or any other relevant documentation demonstrating the equality
of the alternate items. Failure to provide information for alternate items may be grounds for rejection of
a Vendor’s bid.

11. EXCEPTIONS AND CLARIFICATIONS: The Solicitation contains the specifications that shall form the
basis of a contractual agreement. Vendor shall clearly mark any exceptions, clarifications, or other
proposed modifications in its bid. Exceptions to, clarifications of, or modifications of a requirement or
term and condition of the Solicitation may result in bid disqualification.

12. LIQUIDATED DAMAGES: Vendor shall pay liquidated damages in the amount of $ 1,000 per day for
failure to meet contract deliverables and specified deadlines. This clause shall in no way be considered
exclusive and shall not limit the State or Agency’s right to pursue any other available remedy.

13. ACCEPTANCE/REJECTION: The State may accept or reject any bid in whole, or in part. Vendor’s
signature on its bid signifies acceptance of the terms and conditions contained in the Solicitation and
Vendor agrees to be bound by the terms of the Contract, as reflected in the Purchase Order, upon
receipt.

14. REGISTRATION: Prior to Contract award, the apparent successful Vendor must be properly
registered with the West Virginia Purchasing Division and must have paid the $125 fee if applicable.

15. COMMUNICATION LIMITATIONS: Communication with the State of West Virginia or any of its
employees regarding this Solicitation during the solicitation, bid, evaluation or award periods, except
through the DHHR Office of Purchasing, is strictly prohibited without prior DHHR Office of Purchasing



approval. DHHR Office of Purchasing approval for such communication is implied for all agency
delegated and exempt purchases.

16. FUNDING: This Contract shall continue for the term stated herein, contingent upon funds being
appropriated by the Legislature or otherwise being made available. In the event funds are not
appropriated or otherwise made available, this Contract becomes void and of no effect beginning on
July 1 of the fiscal year for which funding has not been appropriated or otherwise made available.

17. PAYMENT: Payment in advance is prohibited under this Contract. Payment may only be made after
the delivery and acceptance of goods or services. The Vendor shall submit invoices, in arrears, to the
Agency at the address on the face of the purchase order labeled “Invoice To.”

18. UNIT PRICE: Unit prices shall prevail in cases of a discrepancy in the Vendor’s bid.

19. DELIVERY: All quotations are considered freight on board destination (“F.0.B. destination”) unless
alternate shipping terms are clearly identified in the bid. Vendor’s listing of shipping terms that
contradict the shipping terms expressly required by this Solicitation may result in bid disqualification.

20. INTEREST: Interest attributable to late payment will only be permitted if authorized by the West
Virginia Code. Presently, there is no provision in the law for interest on late payments.

21. PREFERENCE: Vendor Preference may only be granted upon written request. A Resident Vendor
Certification form has been attached hereto to allow Vendor to apply for the preference. Vendor’s
failure to submit the Resident Vendor Certification form with its bid will result in denial of Vendor
Preference. Vendor Preference does not apply to construction projects.

22. TAXES: The Vendor shall pay any applicable sales, use, personal property or any other taxes arising
out of this Contract and the transactions contemplated thereby. The State of West Virginia is exempt
from federal and state taxes and will not pay or reimburse such taxes.



23. CANCELLATION: The DHHR Secretary reserves the right to cancel this Contract immediately upon
written notice to the vendor if the materials or workmanship supplied do not conform to the
specifications contained in the Contract. The DHHR Office of Purchasing Director may cancel any
purchase or Contract upon 30 days written notice to the Vendor.

24. WAIVER OF MINOR IRREGULARITIES: The Director reserves the right to waive minor irregularities in
bids or specifications.

25. TIME: Time is of the essence with regard to all matters of time and performance in this Contract.

26. APPLICABLE LAW: This Contract is governed by and interpreted under West Virginia law without
giving effect to its choice of law principles. Any information provided in specification manuals, or any
other source, verbal or written, which contradicts or violates the West Virginia Constitution, West
Virginia Code or West Virginia Code of State Rules is void and of no effect.

27. COMPLIANCE: Vendor shall comply with all applicable federal, state, and local laws, regulations and
ordinances. By submitting a bid, Vendors acknowledge that they have reviewed, understand, and will
comply with all applicable law.

28. ARBITRATION: Any references made to arbitration contained in this Contract, Vendor’s bid, or in any
American Institute of Architects documents pertaining to this Contract are hereby deleted, void, and of
no effect.

29. MODIFICATIONS: This writing is the parties’ final expression of intent. Notwithstanding anything
contained in this Contract to the contrary, no modification of this Contract shall be binding without
mutual written consent of the Agency, and the Vendor, with approval of the DHHR Office of Purchasing.
No Change shall be implemented by the Vendor until such time as the Vendor receives an approved
written change order from the DHHR Office of Purchasing.

30. WAIVER: The failure of either party to insist upon a strict performance of any of the terms or
provision of this Contract, or to exercise any option, right, or remedy herein contained, shall not be
construed as a waiver or a relinquishment for the future of such term, provision, option, right, or



remedy, but the same shall continue in full force and effect. Any waiver must be expressly stated in
writing and signed by the waiving party.

31. SUBSEQUENT FORMS: The terms and conditions contained in this Contract shall supersede any and
all subsequent terms and conditions which may appear on any form documents submitted by Vendor to
the Agency or DHHR Office of Purchasing such as price lists, order forms, invoices, sales agreements, or
maintenance agreements, and includes internet websites or other electronic documents. Acceptance or
use of Vendor’s forms does not constitute acceptance of the terms and conditions contained thereon.

32. ASSIGNMENT: Neither this Contract nor any monies due, or to become due hereunder, may be
assigned by the Vendor without the express written consent of the Agency, the DHHR Office of
Purchasing , and any other government agency or office that may be required to approve such
assignments. Notwithstanding the foregoing, DHHR Office of Purchasing approval may or may not be
required on certain agency delegated or exempt purchases.

33. WARRANTY: The Vendor expressly warrants that the goods and/or services covered by this Contract
will: (a) conform to the specifications, drawings, samples, or other description furnished or specified by
the Agency; (b) be merchantable and fit for the purpose intended; and (c) be free from defect in
material and workmanship.

34. STATE EMPLOYEES: State employees are not permitted to utilize this Contract for personal use and
the Vendor is prohibited from permitting or facilitating the same.

35. BANKRUPTCY: In the event the Vendor files for bankruptcy protection, the State of West Virginia
may deem this Contract null and void, and terminate this Contract without notice.

36. HIPAA BUSINESS ASSOCIATE ADDENDUM: The West Virginia State Government HIPAA Business
Associate Addendum (BAA), is available online at
http://www.dhhr.wv.gov/bms/ProcurementNotices/Documents/HIPAA%20BAA 20100802.pdf and is
hereby made part of the agreement provided that the Agency meets the definition of a Covered entity
(45 CFR §160.103) and will be disclosing Protected Health Information (45 CFR §160.103) to the Vendor.




37. CONFIDENTIALITY: The Vendor agrees that it will not disclose to anyone, directly or indirectly, any
such personally identifiable information or other confidential information gained from the Agency,
unless the individual who is the subject of the information consents to the disclosure in writing or the
disclosure is made pursuant to the Agency’s policies, procedures, and rules. Vendor further agrees to
comply with the Confidentiality Policies and Information Security Accountability Requirements, set forth
in http://www.state.wv.us/admin/purchase/privacy/default.html.

38. DISCLOSURE: Vendor’s response to the Solicitation and the resulting Contract are considered public
documents and will be disclosed to the public in accordance with the laws, rules, and policies governing
the West Virginia DHHR Office of Purchasing. Those laws include, but are not limited to, the Freedom of
Information Act found in West Virginia Code § 29B-1-1 et seq.

If a Vendor considers any part of its bid to be exempt from public disclosure, Vendor must so indicate by
specifically identifying the exempt information, identifying the exemption that applies, providing a
detailed justification for the exemption, segregating the exempt information from the general bid
information, and submitting the exempt information as part of its bid but in a segregated and clearly
identifiable format. Failure to comply with the foregoing requirements will result in public disclosure of
the Vendor’s bid without further notice. A Vendor’s act of marking all or nearly all of its bid as exempt is
not sufficient to avoid disclosure and WILL NOT BE HONORED. Vendor’s act of marking a bid or any part
thereof as “confidential” or “proprietary” is not sufficient to avoid disclosure and WILL NOT BE
HONORED. In addition, a legend or other statement indicating that all or substantially all of the bid is
exempt from disclosure is not sufficient to avoid disclosure and WILL NOT BE HONORED. Vendor will be
required to defend any claimed exemption for nondisclosure in the event of an administrative or judicial
challenge to the State’s nondisclosure. Vendor must indemnify the State for any costs incurred related
to any exemptions claimed by Vendor. Any questions regarding the applicability of the various public
records laws should be addressed to your own legal counsel prior to bid submission.

39. LICENSING: Vendor must be licensed and in good standing in accordance with any and all state and
local laws and requirements by any state or local agency of West Virginia, including, but not limited to,
the West Virginia Secretary of State’s Office, the West Virginia Tax Department, West Virginia Insurance
Commission, or any other state agency or political subdivision. Upon request, the Vendor must provide
all necessary releases to obtain information to enable the DHHR Office of Purchasing Director or the
Agency to verify that the Vendor is licensed and in good standing with the above entities.

40. ANTITRUST: In submitting a bid to, signing a contract with, or accepting a Purchase Order from any
agency of the State of West Virginia, the Vendor agrees to convey, sell, assign, or transfer to the State of
West Virginia all rights, title, and interest in and to all causes of action it may now or hereafter acquire
under the antitrust laws of the United States and the State of West Virginia for price fixing and/or



unreasonable restraints of trade relating to the particular commodities or services purchased or
acquired by the State of West Virginia. Such assignment shall be made and become effective at the time
the purchasing agency tenders the initial payment to Vendor.

41. VENDOR CERTIFICATIONS: By signing its bid or entering into this Contract, Vendor certifies (1) that
its bid was made without prior understanding, agreement, or connection with any corporation, firm,
limited liability company, partnership, person or entity submitting a bid for the same material, supplies,
equipment or services; (2) that its bid is in all respects fair and without collusion or fraud; (3) that this
Contract is accepted or entered into without any prior understanding, agreement, or connection to any
other entity that could be considered a violation of law; and (4) that it has reviewed this RFQ in its
entirety; understands the requirements, terms and conditions, and other information contained herein.
Vendor’s signature on its bid also affirms that neither it nor its representatives have any interest, nor
shall acquire any interest, direct or indirect, which would compromise the performance of its services
hereunder. Any such interests shall be promptly presented in detail to the Agency.

The individual signing this bid on behalf of Vendor certifies that he or she is authorized by the Vendor to
execute this bid or any documents related thereto on Vendor’s behalf; that he or she is authorized to
bind the Vendor in a contractual relationship; and that, to the best of his or her knowledge, the Vendor
has properly registered with any State agency that may require registration.

42. PURCHASING CARD ACCEPTANCE: The State of West Virginia currently utilizes a Purchasing Card
program, administered under contract by a banking institution, to process payment for goods and
services. The Vendor must accept the State of West Virginia’s Purchasing Card for payment of all orders
under this Contract unless the box below is checked.

[X] Vendor is not required to accept the State of West Virginia’s Purchasing Card as payment for all
goods and services.

43. VENDOR RELATIONSHIP: The relationship of the Vendor to the State shall be that of an independent
contractor and no principal-agent relationship or employer-employee relationship is contemplated or
created by this Contract. The Vendor as an independent contractor is solely liable for the acts and
omissions of its employees and agents. Vendor shall be responsible for selecting, supervising, and
compensating any and all individuals employed pursuant to the terms of this Solicitation and resulting
contract. Neither the Vendor, nor any employees or subcontractors of the Vendor, shall be deemed to
be employees of the State for any purpose whatsoever. Vendor shall be exclusively responsible for
payment of employees and contractors for all wages and salaries, taxes, withholding payments,
penalties, fees, fringe benefits, professional liability insurance premiums, contributions to insurance and
pension, or other deferred compensation plans, including but not limited to, Workers’ Compensation



and Social Security obligations, licensing fees, etc. and the filing of all necessary documents, forms and
returns pertinent to all of the foregoing. Vendor shall hold harmless the State, and shall provide the
State and Agency with a defense against any and all claims including, but not limited to, the foregoing
payments, withholdings, contributions, taxes, Social Security taxes, and employer income tax returns.

44. INDEMNIFICATION: The Vendor agrees to indemnify, defend, and hold harmless the State and the
Agency, their officers, and employees from and against: (1) Any claims or losses for services rendered by
any subcontractor, person, or firm performing or supplying services, materials, or supplies in connection
with the performance of the Contract; (2) Any claims or losses resulting to any person or entity injured
or damaged by the Vendor, its officers, employees, or subcontractors by the publication, translation,
reproduction, delivery, performance, use, or disposition of any data used under the Contractin a
manner not authorized by the Contract, or by Federal or State statutes or regulations; and (3) Any
failure of the Vendor, its officers, employees, or subcontractors to observe State and Federal laws
including, but not limited to, labor and wage and hour laws.

45. PURCHASING AFFIDAVIT: All Vendors are required to sign, notarize, and submit the Purchasing
Affidavit stating that neither the Vendor nor a related party owe a debt to the State in excess of $1,000.
The affidavit must be submitted prior to award, but should be submitted with the Vendor’s bid. A copy
of the Purchasing Affidavit is included herewith.

46. ADDITIONAL AGENCY AND LOCAL GOVERNMENT USE: This Contract may be utilized by and extends
to other agencies, spending units, and political subdivisions of the State of West Virginia; county,
municipal, and other local government bodies; and school districts (“Other Government Entities”). This
Contract shall be extended to the aforementioned Other Government Entities on the same prices,
terms, and conditions as those offered and agreed to in this Contract. If the Vendor does not wish to
extend the prices, terms, and conditions of its bid and subsequent contract to the Other Government
Entities, the Vendor must clearly indicate such refusal in its bid. A refusal to extend this Contract to the
Other Government Entities shall not impact or influence the award of this Contract in any manner.

47. CONFLICT OF INTEREST: Vendor, its officers or members or employees, shall not presently have or
acquire any interest, direct or indirect, which would conflict with or compromise the performance of its
obligations hereunder. Vendor shall periodically inquire of its officers, members and employees to
ensure that a conflict of interest does not arise. Any conflict of interest discovered shall be promptly
presented in detail to the Agency.



48. REPORTS: Vendor shall provide the Agency and/or the DHHR Office of Purchasing with the following
reports identified by a checked box below:

[X] Such reports as the Agency and/or the DHHR Office of Purchasing may request. Requested reports
may include, but are not limited to, quantities purchased, agencies utilizing the contract, total contract
expenditures by agency, etc.

[ 1 Quarterly reports detailing the total quantity of purchases in units and dollars, along with a listing of
purchases by agency. Quarterly reports should be delivered to the DHHR Office of Purchasing via email
at Bryan.D.Rosen@wv.gov.

49. BACKGROUND CHECK: In accordance with W. Va. Code § 15-2D-3, the Director of the Division of
Protective Services shall require any service provider whose employees are regularly employed on the
grounds or in the buildings of the Capitol complex or who have access to sensitive or critical information
to submit to a fingerprint-based state and federal background inquiry through the state repository. The
service provider is responsible for any costs associated with the fingerprint-based state and federal
background inquiry.

After the contract for such services has been approved, but before any such employees are permitted to
be on the grounds or in the buildings of the Capitol complex or have access to sensitive or critical
information, the service provider shall submit a list of all persons who will be physically present and
working at the Capitol complex to the Director of the Division of Protective Services for purposes of
verifying compliance with this provision.

The State reserves the right to prohibit a service provider’s employees from accessing sensitive or
critical information or to be present at the Capitol complex based upon results addressed from a
criminal background check. Service providers should contact the West Virginia Division of Protective
Services by phone at (304) 558-9911 for more information.



CERTIFICATION AND SIGNATURE PAGE

By signing below, | certify that | have reviewed this Solicitation in its entirety; understand the
requirements, terms and conditions, and other information contained herein; that | am submitting this
bid or proposal for review and consideration; that | am authorized by the bidder to execute this bid or
any documents related thereto on bidder’s behalf; that | am authorized to bind the bidder in a
contractual relationship; and that to the best of my knowledge, the bidder has properly registered with
any State agency that may require registration.

(Company)

(Authorized Signature)

(Representative Name, Title)

(Phone Number) (Fax Number)

(Date)



ADDENDUM ACKNOWLEDGEMENT FORM
SOLICITATION NO.:

Instructions: Please acknowledge receipt of all addenda issued with this solicitation by completing this
addendum acknowledgment form. Check the box next to each addendum received and sign below.
Failure to acknowledge addenda may result in bid disqualification.

Acknowledgment: | hereby acknowledge receipt of the following addenda and have made the necessary
revisions to my proposal, plans and/or specification, etc.

Addendum Numbers Received:

(Check the box next to each addendum received)
[ 1 Addendum No. 1 [ ] Addendum No. 6

[ 1 Addendum No. 2 [ ] Addendum No. 7

[ 1 Addendum No. 3 [ ] Addendum No. 8

[ 1 Addendum No. 4 [ ] Addendum No. 9

[ 1 Addendum No. 5[ ] Addendum No. 10

| understand that failure to confirm the receipt of addenda may be cause for rejection of this bid. |
further understand that any verbal representation made or assumed to be made during any oral
discussion held between Vendor’s representatives and any state personnel is not binding. Only the
information issued in writing and added to the specifications by an official addendum is binding.

Company

Authorized Signature

Date

NOTE: This addendum acknowledgement should be submitted with the bid to expedite document
processing.



RFQ No.

BUREAU FOR MEDICAL SERVICES

MED PURCHASING AFFIDAVIT

West Virginia Code 85A-3-10a states: No contract or renewal of any contract may be awarded by the state or any of its political
subdivisions to any vendor or prospective vendor when the vendor or prospective vendor or a related party to the vendor or
prospective vendor is a debtor and the debt owned is an amount greater than one thousand dollars in the aggregate

DEFINITIONS:

"Debt" means any assessment, premium, penalty, fine, tax or other amount of money owed to the state or any of its political
subdivisions because of a judgment, fine, permit violation, license assessment, defaulted workers' compensation premium, penalty or
other assessment presently delinquent or due and required to be paid to the state or any of its political subdivisions, including any
interest or additional penalties accrued thereon.

"Debtor" means any individual, corporation, partnership, association, Limited Liability Company or any other form or business
association owing a debt to the state or any of its political subdivisions. "Political subdivision” means any county commission;
municipality; county board of education; any instrumentality established by a county or municipality; any separate corporation or
instrumentality established by one or more counties or municipalities, as permitted by law; or any public body charged by law with the
performance of a government function or whose jurisdiction is coextensive with one or more counties or municipalities. "Related
party" means a party, whether an individual, corporation, partnership, association, limited liability company or any other form or
business association or other entity whatsoever, related to any vendor by blood, marriage, ownership or contract through which the
party has a relationship of ownership or other interest with the vendor so that the party will actually or by effect receive or control a
portion of the benefit, profit or other consideration from performance of a vendor contract with the party receiving an amount that
meets or exceed five percent of the total contract amount.

EXCEPTION: The prohibition of this section does not apply where a vendor has contested any tax administered pursuant to chapter
eleven of this code, workers' compensation premium, permit fee or environmental fee or assessment and the matter has not become
final or where the vendor has entered into a payment plan or agreement and the vendor is not in default of any of the provisions of
such plan or agreement.

Under penalty of law for false swearing (West Virginia Code 861-5-3), it is hereby certified that the vendor affirms and
acknowledges the information in this affidavit and is in compliance with the requirements as stated.

WITNESS THE FOLLOWING SIGNATURE

Vendor's Name:

Authorized Signature:. Date:

State of

County of , to-wit:

Taken, subscribed, and sworn to before me this day of , 20

My Commission expires ,20__

AFFIX SEAL HERE NOTORY PUBLIC

Purchasing Affidavit (Revised 12/15/09)



MED-96 AGREEMENT ADDENDUM

In the event of conflict between this addendum and the agrezment, this addendum shall control:

DISPUTES - Any references in the agreement to arbitration or to the jurisdiction of any court are hereby deleted. Disputes arising out of the
agreement shall be presented to the West Virginia Court of Claims,

2, HOLD HARMLESS - Any clause requiring the Agency to indemnify or hold harmless any party is hereby deleted in its entirety.

EN GOVERNING LAW - The agreement shall be governad by the laws of the State of West Virginia. This provision replaces any references toany
omher Stale s govermng law,

4 TAXES - Provisions in the agreement requiring the Agency to pay taxes are deleted. As a State entity, the Agency is exempt from Federal, State,
and Tocal taxes and will not pay taxes for any Vendor including individuals, nor will the Agency file any tax returns or reports on behalf of Vendor
or any other party.

5. PAYMENT - Any references to prepavment are deleted. Payvment will be in arrears.

. INTEREST - Should the aigreemenl include a provision for intereston late pavments, the Apency agrees to pay the maximum lepgal rate under West
Virgma mw, All other references to interest or late charpes are deleted.

T RECOUPMENT - Anv language in the agreement waiving the Agencv's right to set-off, counterclaim, recoupment, or other defense is hereby

eleted.

8. FISCAL YEAR FUNDING - Service performed under the agreement may be continued in succeeding fiscal vears for the term of the agreement,
contingent upon funds being approprizted by the Legislature or otherwise being available for this service. In the event funds are not appropriated
or otherwise available for this service, the apreement shall terminate without penalty on June 30, After that date, the agreement becomes of no
effect and is null and void. However, the Apency agrees 1o use 13 best efforts to have the amounts contemplated under the agreement included
in its budget. Non-appropriation or non-funding shall not be considered an event of default.

9, STATUTE OF LIMITATION - Any clauses limiting the time in which the Agency may bring suit against the Vendor, lessor, individual, or any
other party are deleted.

10, SIMILAR SERVICES - Any provisions limiting the Agency’s right to obtain similar services or equipment in the event of default or non-funding
during the term of the agreement are hereby deletad.

11. ATTORNEY FEES - The Agency recognizes an obligation to pay attorney 's fees or costs only when assessed by a court of competent jurisdiction.
Any other provision is invalid and considered null and void.

12. ASSIGNMENT - MNotwithstanding any clause to the contrary, the Agency reserves the right to assign the agreement (o another State of West
Virginia agency, board or commission upon thirty (30) days written notice to the Vendor and Vendor shall obtain the written consent of Apency
prior to assigning the agresment.

13, LIMITATION OF LIABILITY - The Agency, a8 a Slate enlity, cannot agree o assume the potential lability of 2 Vendor, Accordingly, any

vigion minng the vendors Nability for direct damages to 2 certain dollar amount or o the amount of the apreement is hereby deleted.
imitations on special, incidental or consequential damages are acceptable. Inaddition, any limitation is null and void to the extent that it precludes
any action for injury to persons or for damages to personal property.

14, RIGHT TO TERMINATE - Agency shall have the right to terminate the agrezment upon thirty (30} davs written notice to Vendor. Apgency
agrees o pay vendor Tor services rendered or goods received prior to the effective date of termination.

15, TEEMINATION CHARGES - Any provision requiring the Apgency o pay 2 fixed amount or liquidated damages upon termination of the
agreement 15 herehy defeled. The Agency may only agree Lo reimburse a Vendor for actual costs incurred or losses sustamed during the current
fiscal vear due to wrongful termination by the Apgency prior to the end of any current agreement term.

16, RENEWAL - Any reference to automatic renewal is hereby deleted. The agreement may be renewed only upon mutual written agreement of the
parties.

17. INSURANCE - Any provision muiring the Agency Lo insure equipment or property of any kind and name the Vendor a5 beneficiary or as an
additional insured is hersby deleted.

18, RIGHT TO NOTICE - Any provision for repossession of equipment withow notice is hereby deleted However, the Agency does recognize a
right of repossession with notice,

19, ACCELERATION - Any reference to acceleration of pavments in the event of default or non-funding is hereby deleted.

20. CONFIDENTIALITY : -Any provision regarding confidentiality of the terms and conditions of the agreement is hereby deleted. State contracts
are public records under the West Virginia Freedom of Information Act.

2L AMENDMENTS - All amendments, modifications, alterations or changes to the agreement shall be in writing and sif,ned by both parties, MNo
amendment, modification, alteration or change may be made to this addendum without the express written approval of the Purchasing Division
and the Attorney General,

ACCEPTED BY DHHR OFFICE OF PURCHASING: VENDOR

Spending Unit: Company Mame:

Signed: Signed:

Title: Title:

Date: Date:
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Bureau for Medical Services
VENDOR PREFERENCE CERTIFICATE

Certification and application* is hereby made for Preference in accordance with West Virginia Code, 85A-3-37. (Does not apply to
construction contracts). West Virginia Code, 85A-3-37, provides an opportunity for qualifying vendors to request (at the time of bid) preference
for their residency status. Such preference is an evaluation method only and will be applied only to the cost bid in accordance with the
West Virginia Code. This certificate for application is to be used to request such preference. The Purchasing Division will make the
determination of the Resident Vendor Preference, if applicable.

1 Application is made for 2.5% resident vendor preference for the reason checked:

Bidder is an individual resident vendor and has resided continuously in West Virginia for four (4) years immediately preced-

ing the date of this certification; or,

Bidder is a partnership, association or corporation resident vendor and has maintained its headquarters or principal place of
business continuously in West Virginia for four (4) years immediately preceding the date of this certification; or 80% of the ownership
interest of Bidder is held by another individual, partnership, association or corporation resident vendor who has maintained its
headquarters or principal place of business continuously in West Virginia for four (4) years immediately preceding the date of this
certification; or,

Bidder is a nonresident vendor which has an affiliate or subsidiary which employs a minimum of one hundred state residents

and which has maintained its headquarters or principal place of business within West Virginia continuously for the four (4) years
immediately preceding the date of this certification; or,

2. Application is made for 2.5% resident vendor preference for the reason checked:

Bidder is a resident vendor who certifies that, during the life of the contract, on average at least 75% of the employees
working on the project being bid are residents of West Virginia who have resided in the state continuously for the two years
immediately preceding submission of this bid; or,

3. Application is made for 2.5% resident vendor preference for the reason checked:

Bidder is a nonresident vendor employing a minimum of one hundred state residents or is a nonresident vendor with an

affiliate or subsidiary which maintains its headquarters or principal place of business within West Virginia employing a minimum of
one hundred state residents who certifies that, during the life of the contract, on average at least 75% of the employees or Bidder's
affiliate's or subsidiary's employees are residents of West Virginia who have resided in the state continuously for the two years
immediately preceding submission of this bid; or,

4. Application is made for 5% resident vendor preference for the reason checked:
Bidder meets either the requirement of both subdivisions (1) and (2) or subdivision (1) and (3) as stated above; or,

5. Application is made for 3.5% resident vendor preference who is a veteran for the reason checked:
Bidder is an individual resident vendor who is a veteran of the United States armed forces, the reserves or the National Guard
and has resided in West Virginia continuously for the four years immediately preceding the date on which the bid is submitted,;
or,

6. Application is made for 3.5% resident vendor preference who is a veteran for the reason checked:
Bidder is a resident vendor who is a veteran of the United States armed forces, the reserves or the National Guard, if, for
purposes of producing or distributing the commodities or completing the project which is the subject of the vendor's bid and
continuously over the entire term of the project, on average at least seventy-five percent of the vendor's employees are residents of
West Virginia who have resided in the state continuously for the two immediately preceding years.

Bidder understands if the Secretary of Revenue determines that a Bidder receiving preference has failed to continue to meet the
requirements for such preference, the Secretary may order the Director of Purchasing to: (a) reject the bid; or (b) assess a penalty against
such Bidder in an amount not to exceed 5% of the bid amount and that such penalty will be paid to the contracting agency or deducted from
any unpaid balance on the contract or purchase order.

By submission of this certificate, Bidder agrees to disclose any reasonably requested information to the Purchasing Division and authorizes
the Department of Revenue to disclose to the Director of Purchasing appropriate information verifying that Bidder has paid the required
business taxes, provided that such information does not contain the amounts of taxes paid nor any other information deemed by the Tax
Commissioner to be confidential.

Under penalty of law for false swearing (West Virginia Code, 861 -5-3), Bidder hereby certifies that this certificate is true and
accurate in all respects; and that if a contract is issued to Bidder and if anything contained within this certificate changes
during the term of the contract, Bidder will notify the Purchasing Division in writing immediately.

Bidder: Signed:

Date: Title:

"Check any combination of preference consideration(s) indicated above, which you are entitled to receive



REQUEST FOR QUOTATION
[MED13004] [Audit Services — Disproportionate Share Hospital Program]

SPECIFICATIONS

1. PURPOSE AND SCOPE: The West Virginia Department of Health and Human
Resources — Office of Purchasing is soliciting bids on behalf of the Bureau for Medical
Services to establish a contract for the one time purchase of audit services for the West
Virginia Disproportionate Share Hospital (DSH) program.

2. DEFINITIONS: The terms listed below shall have the meanings assigned to them
below. Additional definitions can be found in section 2 of the General Terms and
Conditions.

2.1 “Desired Item” means the list of items identified in Section 3.

2.2 “Bid Evaluation Page” means the page upon which Vendor should list its proposed
price for the Desired Items in the manner requested by thereon. The Desired Item is
either included on the last page of this RFQ or attached hereto as Exhibit A.

2.3 “RFQ” means the official RFQ published by the West Virginia Department of Health
and Human Resources — Office of Purchasing and identified as MED13004.

3. GENERAL REQUIREMENTS:

3.1 Mandatory Desired Item Requirements: Desired ltem must meet or exceed the
mandatory requirements listed below.

° Audit program that will ensure compliance with 42 U.S.C. Section
1923(j)(2). The Bureau will approve the contents of the audit program
thirty (30) calendar days prior to the beginning of fieldwork. The
engagement will include the performance of all audit procedures that the
firm deems necessary for it to render an opinion and audit report as
specified in this RFQ (whether conducted onsite at the hospitals’ location
or offsite at the firm’s location). Travel and incidental costs shall be
included in the all-inclusive, firm fixed price.

Each quotation must describe how the Vendor will conduct the
engagement to address the following:

. Compliance with the requirements contained in the regulations and
other guidance listed in Attachment 1, 3, 4, 5, and 6 (42 CFR Parts 447
and 455 and Centers for Medicare and Medicaid Services (CMS) guidance
and requirements).



REQUEST FOR QUOTATION
[MED13004] [Audit Services — Disproportionate Share Hospital Program]

. The initial engagement covers “Medicaid State Plan Year” 2010
(July 1, 2009 — June 30, 2010). The regulations require that the
engagement be completed by the last day of the Federal Fiscal Year (FFY)
(September 30) to ensure final report issuance to CMS within ninety (90)
days of completion (December 31). For example, CMS requires that the
audit report for State Fiscal Year (SFY) 2010 (also known as the Medicaid
State Plan Year) be completed by September 30, 2013. The Vendor must
complete the engagement for SFY2010 by September 30, 2013 and must
deliver a draft report to the Bureau by October 30, 2013 and the final
reports to the Bureau by November 30, 2013. CMS has indicated no
extensions allowed for the submission of reports.

The data necessary to complete the independent certified audit comes from
the following source documents:

. The approved Medicaid State Plan for the State Plan rate year
under audit. The approved Medicaid State Plan is available on the
Bureau’s website at http://www.dhhr.wv.gov/bms/Pages/default.aspx;

. State Medicaid Management Information System (MMIS) payment
and utilization data (BMS provides this data in an electronic format);

. The Medicare 2552-96 cost report or subsequent Medicare defined
hospital cost report (available from each hospital); and

. Hospital audited financial statements and hospital accounting
records.

3.1.1 The Vendor’s response must confirm that the independent certified audit report
will address the six (6) verification items from 42 CFR 8§455.304 and satisfy all
requirements as set forth in 42 CFR 447 and 455. Additionally, the response must
include an acknowledgement of the Vendor’s responsibility to compile the
eighteen (18) data elements specified in the regulations for each hospital for each
year audited and present that data in a separate schedule accompanying the audit
report. The draft format of the schedule (a chart which lists each hospital
included in the engagement and the eighteen (18) data elements for each hospital)
must be included in the response; the final version shall include the amounts for
each hospital for each data element.

3.1.1.1 The Vendor will issue a bound audit report that expresses an opinion on
the six (6) verifications established in the final rule (see Attachment 1 and
Attachment 3) and meets all requirements as set forth in 42 CFR 447 and
455,
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3.1.1.2 The Vendor must provide the Bureau with an electronic version of the
final report and four (4) hard copies (bound) and one (1) hard copy
(bound) for each hospital included in the report by November 30, 2013.
The Bureau will transmit the hard copy reports to each hospital.

3.1.1.3 The Vendor must be the primary audit firm and have the capacity,
experience and training (i.e. the primary audit firm — not subcontracted) to
provide the services and audit report specified in this RFQ. The Vendor
must be a certified public accounting (CPA) firm in the United States. At
a minimum, the quotation must describe; at least three (3) prior
engagements of a similar nature the Vendor has performed to satisfy the
requirements of the regulations specified in this RFQ; the Vendor CPA
firm’s organization and ownership; the Vendor’s staff capacity by
providing an organizational chart and accompanying resumes (limited to
two (2) pages) for each individual bid for the project that specifies that the
individual participated in the engagements that were provided as examples
of prior engagements of a similar nature and describes the work the
individual performed. The response must also specify how the firm will
ensure that the engagement is accomplished within the due dates specified
in section 3.1 of this RFQ.

3.1.1.4 The Vendor must meet the independence standards of governmental
auditing standards as defined by the Comptroller General of the United
States (available from the U.S. Government Accountability Office at
http://www.gao.gov). At a minimum, the response must describe the CPA
firm’s policy that applies the Generally Accepted Government Auditing
Standards (GAGAS) Conceptual Framework Approach to Independence,
and that the policy incudes evaluation of independence for each audit
engagement.

3.1.1.5The Vendor must conduct the audit in accordance with Generally
Accepted Governmental Audit Standards as defined by the Comptroller
General of the United States (available from the U.S. Government
Accountability Office at http://www.gao.gov and the American Institute of
Certified Public Accountants (AICPA) Statements on Standards for
Attestation Engagements (SSAE) (available from the AICPA at
http://www.aicpa.org).

3.1.1.6 The Vendor’s response must describe the CPA firm’s processes and
policies to ensure that staff is properly trained (i.e. satisfied professional
requirements related to continuing professional education and GAGAS
(Yellow Book) training), and has experience in performing audits in
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accordance with these standards, specifically for government programs, by
documenting this experience in the individual resumes as described in
3.1.13.

3.1.1.7 The Vendor must have independence from the Medicaid Agency and the
hospitals they are to audit. The response must specifically describe
services, if any, that it has provided to the hospitals listed in Attachment 2.
Documentation of independence considerations related to the WV DSH
Program and the hospitals listed in Attachment 2 shall be provided with
the response.

3.1.1.8 The Vendor will have demonstrated ability by providing three (3) state
references of DSH programs that the CPA firm audited in accordance
with the regulations cited in this RFQ, a copy of the audit report produced,
documentation that the audit reports were accepted by CMS,
documentation that the audit engagements were completed by September
30 of the applicable year, and documentation that the audit reports were
delivered to the state for filing with CMS prior to December 30 of the
applicable year to satisfy the requirements of the regulations cited herein.

3.1.1.9 The Vendor will conduct an exit conference with the DHHR and Bureau
representatives once a preliminary typed draft of the required engagement
report has been accepted by BMS. The exit conference will be via Web
conference. The response must describe how the firm will design the
engagement to ensure that the delivery of the typed draft of the required
engagement report allows for review and acceptance by BMS, and
scheduling of the exit conference will be completed in time, and the
timing of the exit conference must be scheduled to allow adequate time to
meet the applicable CMS deadlines in section 3.1. The firm shall agree to
include Bureau responses in the final bound report when it is issued.
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3.1.2 The Vendor’s engagement shall provide the Bureau and applicable DSH

3.1.3

hospitals an opportunity to provide a written response to management letter
comments. The firm must describe how it will structure the engagement to
provide for this activity.

The Vendor will provide a work plan demonstrating an understanding of the
overall engagement and services to be provided by providing;

3.1.3.1 Timeline showing how the Vendor will meet project deliverables
referenced in section 3.1 including timeframes for completion of
audit procedures and issuance of the final bound audit report and
required copies.

3.1.3.2 Understanding of Federal DSH audit requirements per 42CFR
Parts 447 and 455 and CMS guidance (see Attachment 1, 3, 4, 5,

and 6).

3.1.3.3 Compliance with General DSH Audit and Reporting Protocol — see
Attachment 4.

3.1.3.4 Additional guidance issued by CMS as referenced in Attachment 5
and 6.

3.1.3.5 Audit program and a description of the level of staff to be assigned
to the engagement, as well as the level of staff to be assigned to
complete each section of the audit program. Specify the number of
hours for each staff level assigned to the overall engagement and
indicate as a percentage. The planned use of specialists or
subcontractors must also be specified (the Bureau reserves the
right to approve all use of subcontractors).

3.1.3.6 Draft report package that includes the draft opinion letter format
and supporting schedules.

3.1.3.7 Provide resumes of staff assigned to the project. Resumes must
also include licenses, credentials and describe each individual’s
experience on the three engagements submitted in accordance with
3.1.1.3 and specify that the work they will perform on this audit
engagement is similar to the work on prior similar engagements.
Resumes shall be limited to two (2) pages.

3.1.4 The Vendor will provide a training plan to provide training and assistance

regarding DSH audit and reporting compliance which describes:

3.1.4.1 The Vendor’s experience and qualifications to provide such
training by providing a description of similar prior trainings and
the outcomes of the trainings.
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3.1.4.2 Methods and means that will be used to ensure that the objectives
of the training are achieved.

3.1.4.3 Sample training materials used in at least three similar trainings.

3.1.4.4 Training at least two months prior to the beginning of fieldwork,
and within six weeks of any new regulations or CMS
guidance/interpretations issued or regulation, guidance or
interpretation changes.

3.1.4.5 Provider training must be provided on-site for the initial training
that occurs after contract award. Training related to subsequent
State Plan Review years covered in the scope of this contract and
subsequent release of federal guidance or regulations by CMS will
be provided via webinars.

3.1.5 Externally Driven Changes

3.1.5.1 The Vendor shall agree to make all adjustments to audit procedures
and reporting that impact the scope of the engagement upon future
issuance of guidance by CMS, regardless of the timing of such
issuance.

3.1.5.2 The Vendor shall provide all administrative, expert witness and
other services necessary to represent the Bureau in the event of an
audit, provider appeals or receipt of questions related to the work
product of the Vendor. These services will be provided until all
litigation; claims and or audit findings are resolved with the
Federal government regardless of whether the timing is within the
contract period or after the contract period has expired

3.1.5.3 The Vendor will provide additional services to comply with
externally driven changes to BMS programs and requirements,
including any State or Federal laws, rules, and regulations.
Additional services shall be bid as an all-inclusive hourly rate and
shall require Bureau approval of a Statement of Work (SOW) and
submission of a related Cost Estimate.

4. CONTRACT AWARD:

4.1 Contract Award: The Contract is intended to provide Agencies with a
purchase price for the Desired Items. The Contract shall be awarded to the
Vendor that provides the Desired Items meeting the required specifications for
the lowest overall total cost as shown on the Pricing Pages.
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4.2 Bid Evaluation Page: Vendor should complete the Bid Evaluation Page by

completing Exhibit A. Vendor should complete the Bid Evaluation Page in
full as failure to complete the Bid Evaluation Page in its entirety may result in
Vendor’s bid being disqualified.

Notwithstanding the foregoing, the West Virginia Department of Health and
Human Resources — Office of Purchasing may correct errors as it deems
appropriate. Vendor should type or electronically enter the information into
the Bid Evaluation Page to prevent errors in the evaluation.

5. PAYMENT:

5.1 Payment: Vendor shall accept payment in accordance with the payment procedures

of the State of West Virginia. Methods of acceptable payment must include the West
Virginia Purchasing Card. Payment in advance is not permitted under this Contract.

6. DELIVERY AND RETURN:

6.1

6.2

6.3

6.4

Shipment and Delivery: Vendor shall ship the Desired Items immediately after
being awarded this Contract and receiving a purchase order or notice to proceed.
Vendor shall deliver the Desired Items by the deadlines specified in the solicitation
after receiving a purchase order or notice to proceed. Desired Items must be
delivered to Agency at 350 Capitol Street — Room 251, Charleston WV 25301.

Late Delivery: The Agency placing the order under this Contract must be notified
in writing if the shipment of the Desired Items will be delayed for any reason. Any
delay in delivery that could cause harm to an Agency will be grounds for
cancellation of the Contract, and/or obtaining the Desired Items from a third party.

Any Agency seeking to obtain the Desired Items from a third party under this
provision must first obtain approval of the Office of Purchasing.

Delivery Payment/Risk of Loss: Vendor shall deliver the Desired Items F.O.B.
destination to the Agency’s location.

Return of Unacceptable Items: If the Agency deems the Desired Items to be
unacceptable, the Desired Items shall be returned to Vendor at Vendor’s expense
and with no restocking charge. Vendor shall either make arrangements for the
return within five (5) days of being notified that items are unacceptable, or permit
the Agency to arrange for the return and reimburse Agency for delivery expenses.
If the original packaging cannot be utilized for the return, Vendor will supply the
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Agency with appropriate return packaging upon request.  All returns of
unacceptable items shall be F.O.B. the Agency’s location. The returned product
shall either be replaced, or the Agency shall receive a full credit or refund for the
purchase price, at the Agency’s discretion.

6.5 Return Due to Agency Error: Items ordered in error by the Agency will be
returned for credit within 30 days of receipt, F.O.B. Vendor’s location. Vendor
shall not charge a restocking fee if returned products are in a resalable condition.
Items shall be deemed to be in a resalable condition if they are unused and in the
original packaging. Any restocking fee for items not in a resalable condition shall
be the lower of the Vendor’s customary restocking fee or 5% of the total invoiced
value of the returned items.

Attachment 1:

Centers for Medicare & Medicaid Services
42 CFR Parts 447 and 455
Medicaid Program; Disproportionate Share Hospital Payments; Final Rule
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DEPARTMENT OF HEALTH AND adjustments made {o each 1. Summary of the Proposed
HUMAN SERVICES disproportionate share hospital. Regulations
Section 1001{d) of the Medicar On August 26, 2005, we published in
Canters for Medicare & Medicald Prescription Drug, Improvement, and ~ the Federal Register (70 FR 50262-
Modemization Act of 2003 (MMA) (Pub. 50268) a notice of proposed rulemaking
L. 108-173, enacied on December 8, implementing the and
42 CFR Parts 447 and 455 2003) added Section 1623(j) to the Act mmmﬁm
[CMS-2198-F] o require Slates to report additional Disproportionate Share Hospital
RIN 0938-ANOS information sbout their DSH programs.  payments. In this notios of proposed

Section 1923(j)(1) of the Act requires Innlkmg,vepmpandmﬂdlf)ﬂgﬂle

Medicald Program; Disproportionate  Stales to submil an annual epord that  [SH requirements in
Share Hospital Payments includes the following: mguhhmdﬂﬂﬂ“?b}plﬂﬂdu‘
AGENCY: Centers for Medicare & ® Muntiicution of such IS ecility o8 Sy chumpes o v
ot . that reosived o DSH tunder the  regulstions:

Medicaid Services (CMS), HHS. ooy

e Sinte’s Medicaid program in the 1. Reporting Requirements
AcTioN: Final : preceding fiscal year and the amount of e % the
SUMMARY: This finnl rule seés forth the ~ DSH payments paid to that hospital in mm"";“; Sackian, “;mhn'mx 1) of the
data elements necessary lo comply with  the same year. A4, we proposed lo modify the DSH
the requirements of Section 1923()) of * Such other information as the reporing requirements in Federal
the Social Security Act (Act) related to Secretary of Health and Human Services regulations st 42 (FR 447.
suditing and reporting of determines necessary Lo ensure the * We proposad to add a new

jonate share hospatal approprinteness of DSH payments. purmgmph () to the reporting
puymeats under State Medicaid Section 1923(j)(2) of the Act also requirements in §447.209.
programs. These requirements were requires States to have their DSH . wempo-uilondu-sn-le' the
added by Section 10014d) of the payment progmems independently documentation 1
rmrm:mmnm Adof -.ndlledandinnllu.llllamdepandenl plnnﬂllc}upumph[d]lﬂ!
provement. and Modernization certified audil annually to the Secretary.  mdesignate the
2003 W]-_ X . The certified independent audit must mﬂhmwmmmph
anEl_:Eﬂ'ecth:Thumleu verify: (d) as paragraph (e), respectively.
effective on January 19, 2000, * The extent to which hospitals in the s We proposed a list of informalion o
FOR FURTHER INFORMATION CONTACT: T T T, P — i mﬂudlheddadeunhnm‘ytn
Venesa Day, (410) 786-8281; Rory costs to reflect the total amount of ensure that DSH pa
Howe, (410) 786-4878; and Rob Weaver, claimed expenditures made under approprinte such that each qunlﬂylng
(410) 786-5914. Section 1923 of the Act. huspital reosives no more in DSH
SUPPLEMENTARY INFORMATION: puyments than the amount permitied
* DSH payments to ench hospital under Section 1023(g) of the act.

L. Background cnmylywﬂhlhenppha_hl;hmpuhl— o We proposed that paragraph (c)
Title XIX of the Social Security At~ specific DSH payment limit. would require each Stabe mceiving an
{Act) nuthorizes Federal grants to Staies * Only the uncompensated care costs  allotment under Section 1923(f) of the
for Medicaid progmms that provide of providing inpatient hospital and Ait, beginning with the first full Siate
medical assistance to low-income autpalient hospital services to Medicaid  Racal year [SFY) immediaiely afler the

fnmilies, the elderly and persons with eligible individuals and cninsured ennctmenl of Section 1001(d) of the
dissbilities. Sndim 1902{a)(13)(A)iv) of individuals as described in Section Medicare Prescription Drug,

the Act requires thal States make 1923g)(1MA) of the Act are indluded in Improvement, and Modernization Act
Medicaid payment adjustments for the calculstion of the hospilal-specific (MMA) and esch yrear therenfier, o
hmpnl:{hlhdmundmpuhun& limits. report to us the list of information
share af low-income patients wi * The Siate included all Medicaid detailed in an Reposting form, which
special needs. Section 1021 of the Act payments, including supplemental wiss published in the September 23,
contains mare speafic requirements payments, in the calculation of such 2006 correction nolice entitled
related to such disproporticnate share haspital-specific limits. “Medicaid Programs; Disproportionate
hospital (DSH) payments, induding Share Hospital nis”

E e * The Siale has sepamiely oo
e s ™ documented and e focord ol WeFroPd i S wil e
Section 1923(), and hospital-specific its costs under the Medicaid program, wihen delermining the hospital’s DSH
limits on DSH payments under Section ~ Cl8imed expenditures under the linil, because the total DSH payments
1623{g). Under those hospital specific ~ Medicaid progmm, uninsured costs in 35014 not exceed the total amount of

limils, a bospital's DSH payments may  delermining psyment adjustments uncoem pensated care at the hospital.
not exceed the costs incurred by that under Sectian 1023 of the Act. and any s The information supplied on this
hospital in fumnishing services during peymanis mude on bl of the spreadsheel would satisfy the

the year to Medicaid patients and the uninsured from payment adjustments requirements under Sections
plyuurl.lmchtnl.hellmprlll.md In addition to these reporiing 2 Audit Requicements

payments made by uninsured patients mquiremnents, under Section 1923(j) of

(“uncompensated cre cosls™). In the Act, Federal malching payments are We explained the statule’s

addition, Section 1923(a)(Z(D) requires  contingeni upon a State’s submission of  reguirement for Stakes to n:nfy their
Siates {o provide an annual repori {o the  the annual DSH report and independent  methedology for computing I.hehocpuhl
Secretary describing the payment certified audil. specific DSH limit and the DSH
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payments made to b . As the comments recsived and our the auspices of new statutory reparting
required by Section 1923(3)(2) of the response fo those comments. mgui 3 .

Act, these five ilems identified in statube  , -~ 0 - eats on Auditing aad : The provisions of this rule
would provide independent verification do not alter the fundamental

that State Medicnid DSH payments o g mqquirements o calculate DSH hospital-
comply with the hospital-specific DSH We received the following geaeral specific uncompensated care costs, and
limit in Section 1923(g) of the At and ~ comments regarding the propased audil such calculations, in order o
that such limits are socurately demonstrate that payments are proper.
compuled. eat: Many commenters believe This rulemaking sets forth reporting

* In §455.201, we proposed that the proposed regulation exoeeds the mquirements o ensure uniformity in
“SFY" stands for State fiscal yeur. caal intent of the statutory  the understanding and im ‘

* We proposed io define that an authonty of the MMA. makes of these requirements. By doing so, the
“independent audit” means an audit substantive inlerpretations and changes  nyle will ensure that the basis for DSH
conducted according to the standards ~ 1° loagstanding DSH policy not required p-ymnhnch- including the

t auditing standards issued palicy. unmmpmnludmamlukullhm-.
by the Comptroller General of the Hespozse: The statutory suthority and set forth the necessary elements for
under MMA instrucied States to report 4 independent audit of those cost

Uniled Stales.

« We adding a new
§455.204{a) to reflect Section 1923(j) of
the Acl’s requirement that each Siate
must submit annually the independent
cerlified audit of ils DSH program asa
condition for receiving Fedeml

under Section 1903{a)(1) and
1923 of the Act.

* We proposed to add a new
§455.204(b) to reflect the requirement
that Stales must obtain an independent
cerlified awdit, beginning with an awudit
of its Stale fiscal year 2005 DSH

o

* We propused o submission

t within 1 year of the

independent cerlified audit.

¢ We proposed that in the audit
repart, the suditor must verify whether
the State's method of computing the
hospital-specific DSH limit and the DSH
pquenhuudelnﬂuhu‘prhlmply
with the five iltems required by Section
1623(j)2) of the Act.

11I. Discussion of Public Comments

On August 26, 2005, we set forth a
ano.dmlelmplenmﬁnglhe
reparting and auditing requiresnents for
Siate disproportionale share hospital
payments (DSH). In this nobice of
proposed rulemaking, we proposed
several modifications to the DSH
mpﬂhqmmmhnd&inledlh
siatulory suditing
Shkulownfyﬂmxmdlwddmh
limit {o ensure thal DSH pa made
fo eligible hospitals do not exceed such
limits.

We received 110 imely public
comments, in response {o the August 26,
2005, proposed rule. The comments
cume from a variety of correspondents,
nationnl and Siate organizations,
physicians, hospitals, advocacy groups,
Stale Medicaid programs, State
Legislators, and members of the
Congress. The following is a summary of

and sudit paymenis and
spedific cests. Section 1923()(1)(B) of

identification of the necessary data
elements. The audit requirements also
in Section im[i!zlnﬂhe

provisions, which only relate to
repocting and auditing, to dramatically
d:mptbﬁmn;o!ﬂnlbdmd
DSH program; this change would have

serious implications for hospitals that
care for the low-income and uninsured.

HAesposse: Neither the siatule nor the
implementing regulation addresses the
financing of DSH payments. The
statulory authority under MMA
instructed Skates o report and sudit
specific payments and the underlying
calculations. While it could be thal this
informalion discloses impermissible
payments (or “financing™), this does not
reflect a change in the siandards for
such pa Insiead the information
will ensure thal payments conform with
existing law.

Comment: Several commenters noled
that the proposed rule purports to
i statuto i

would be completely improper for CMS
to employ preamble language, or
include in the rule provisions that
would alier subsiantive standards under

calculations and payments following the
sintute as amended by the MMA.

Comment: A few commenters
expressed disagreement with the
umnmrm-hchlhepmpmd

Datn Sk gy

les are making

hhd.lmdDSprnml.lmwupnh
smounts. These commenters argued that
audils should not limil Stale discretion
in the manner in which DSH paymenis
are caloulated. Thnncnmmlﬂ:

means. In other words, the commenters
agued that the regulation proposes

omhngnnmd;huhhelplnpuel
sinndard that does not currently exist.

Response: We disagree that
calculations involved in applying the
hupdnl-pu:ﬁcDSHhmrllm

- There have been clear and
hnplndmgdmdndahr
the costs of bospilal services that apply
to the calculation of hospilal-speafic
[ISH limits. The sutharity
under MMA instructed Stnkes to repart
and nudil specific payments and
specific costs to ensure compliance with
thase standards.

The applicable siandards are based on
existing statules, regulations, and
inferpretive guidance. In 1993, Congress
imposed hospital-specific limitations on
the level of DSH payments to which
qualifying hospitals were entitled.
Section 1923(g){ 1)[A) specifies that DSH
paymenis cannol exosed, “the cosls
incurred duning the year of furnishing
hospital services (as determined by the
Secretary and net of payments under
this title, other than under this Seclion,
and by uninsured patienis * * *)".In
1094, CMS issued gui that
clarified that the 1993 hospital-specific
“cost” limit includes both inpatient and
outpatient haspital services for
Medicaid individuals and individuals
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with no source of third parly coverage.
Moreover, the calculation of hospital

Managemen

including Groular A-110, uld.hlhn
exteni not addressed in those Giroulars,
in Generally Accepied Accounting
I‘rmuphiGAAi’thddth..mulhe
years CMS has addressed hospital cost
acoounting in considerable detnil in the
Medicare progmem, and has developed

cost reporting forms and proosdures that  haspital-speafic

offer further guidanos on these issues.
Comment: A few commeniers stated
that, to the extent that CMS metains
substantive changes to DSH policy in
this ion, CMS should
ncknowledge that this regulation does
mare than merely implement repocting
existing standards.
> This does not
allnrmyufthnmhhmm
the calculation of hospital

necessary

an independent audit of those cost

aalculations and pa
Comment: Seveml commenters noled

that States have implemented and

carried out their DSH programs

pursuant lo set focth in

system.

the proposed rule would impose new
substantive requirements that would be
implemented through third-party

ying standards that are ot

Medicaid Stale plan should provide the
substantive basis for the independent
audits and required under
Section 1923(j). Because CMS approved
the Medicaid Staie plan provisions and
has not implemented the stat

process that would be required to render
them invalid, the commenters stnted
that the Medicaid Siate plans should be
deemed to reflect current Federal policy
on the implementstion of the Medicaid
DSH program and be the standard by
which FFP is available for Stale

Hesposse: In reviewing Staie DSH
is, auditors must first determine

lhzm&adnlnﬁnﬂahsuﬁﬁulnm
Medicaid DSH The statutory
limit, however,
averlays thal methodology becsuse it is
delermined by actual uncompensaied
costs of inpatient and outpatient
hospital services. Sintes typically
include n provision within the Medicaid
State plan that DSH payments will not
exmndmhqu-l.il’yinghnqihl‘sm

The[ﬂvlplymdml.hodulm
contained in Section 4.19-A of the
Medicaid Slale plan do nol specifically

the cost components included
in the haspital-specfic DSH limits but

must use prospective estimates to
determine [ISH payments in a given
Medicaid State plan mie year, the sudits
required by the MMA are statutorily
required o verify the exient to which
such estimales are reflective of the
actual cosis and that resuliani payments
do nol excesd such cost limitations
impased by Congress.
Commest: Severnl commenters noted
that the proposed rule would establish
DSH policy thal raches beyond the
reporting and sudit requirements
odhudeechmin[élTheyuhd
the example that, if a Stale fails to
comply with the reporting and auditing
requirements, CMS proposes {o impose
a penalty thal would result in the loss
of Fedeml matching Medicaid dollars.
Hesposse: Section 1923(j) of the Act
very clearly stipulaies thal Medicaid
DSH payments are conditioned upan
the submission of the annual report and
independent certified audit is required.
However, with respect to requiring
recovery of any overpayments, the

ion does nol impose an
immediaie penally thal would result in
the loss of Fedeml maiching dollars. As
described in uent responses to

year
through 2010 will be used anly for the
purpase of delermining prospective
haspital-specific cost limits and the

actual DSH payments asssociated with a

particular year
mlladlﬂldﬁnle;iutde
year 2011, to the exient that audit
findings demonstrate that DSH
paymenis exceed the documented
hospilal-specific cost limits, CMS will
regard them as representing discovery of
overpayments {o providers that,
pursuant {o 42 CFR Part 433, Subpart F,
triggers the return of the Federal share
to the Federal government (unless the
DSH are redistributed by the
Stade to other qualifying hospitals ns an
integral part of the nudit prooess). This
is not a “penalty” but instead reflects
adjusiment of an overpayment that was
not consistent with Federnl statutory
limits. We note that, to the exient that
Staies wish {o redisiribule DSH
payments that exceed hospital-specific
limits, the Fedemily approved Medicaid
State plan must reflect that payment
policy.
Comment: A few commenters ssid
there are existing administrative
ures for a Medicaid
Staie plan’s com with Federal
Medicnid law, which include a notice
and heaning process. Nothing in Section
1923 or ils legislative history suggesis
that Congress inlended to circumvent
these ing procedures through
the sudit and reporting requirements.
Therefore, any atiempt Lo do so in the
guise of these implementing regulations
would be invalid.
Response: The MMA independent
audil procedures esiablish a process for
discovery of DSH overpayments that
trigger existing responsibilities for
States to refund the Fedeml share of
Medicnid overpaymenis to providers.
identify DSH payments that exoeed the
amountis permitied under Section
1923(gl1) of the Act and incorporated
by reference into approved State plans.
This information, in the form of an
A certified audit oblained by
the State, will resull in discovery of
DSH overpayments and will tngger
requirements to refund the Fedeml
share of those overpayments, pumsuant
to existing requirements at 42 CFR Parl
421, S F. States that do not refund
the Federal share of will
be subject to disallowance of claims for
Federnl funds, and will have notice and
an oppartunity for a heaning through the
Medionid disallowance process. We
believe this is consistent with the
appareat purpose of the audil
to ensure the financial
integrity of Stale DSH payments, and to
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disproportionale share of low income
sents.

Comment: Many commenters said

that the Medicaid DSH program was
to recognize the financial
burden borne by those itals that
tnke care of a disproportionate number
of low income and uninsured
individuals, and to provide financial
assistance essential for these safety net
providers io continue lo inke care of
paotients. Medicnid DSH funds ame
critical to the future vinbility of their
hospitals. They wem concerned that any
new policy interprelation thal resulls in
substantially lower DSH payments oc
affects prior year DSH payments will
have a significant financial impact on
(safety net) hospitals, and will threaten
their ability to continue to serve the
community. Because of the negative
they serve, the commenters strongly
urge CMS to rethink ils approach in this
rule. A few commenters staied

programs.
Hesposse: This rule does not impose
any new restrictions on DSH payments.
The statube calls for reparting and
auditing of DSH payments, to ensure
that such payments comply with
existing requirements
limitabions. This rule does oot restnict
the DSH funding that is
available, nor does it effect DSH
paymeats thal comply with all statutory
requirements. tly, there
should be no effect an DSH paymenis
that have been properly made to
hospitals to account for the burden of
treating a disproportionate share of low
Comment: Severul commenters
referenced the 1994 guidance to State
Medicaid Directors in which CMS
granied Rexibility in allowing a State to
use the definition of allowable costs in
ils Sinte Medicaid plan or any other
definition as long as the costs
determined under such a definition do
nol exceed the amounts that would be
allownhble under the Medicare principles
of cost reimbursement. They argued that
this pronouncement was consistent with
the principle that Medicnid is a Fedeml-
Sinte partnemship and should be
continued. Since this is a Medicaid DSH
program, they assert thal the Siate
should be permitied lo delermine the
definition of allowable costs as either
not exceeding amounts allowable under
Medicare principles of cost
reimbursement or amounts that would
be consistent with the State’s

lﬂﬁglllufﬂmeduhcl
Federal limitalion based on cosls that
must be calculated in accordance with

gmdmmprwldodswllmhdllylu
define Medicaid costs for purposes of
setting Medicnid payment mies. But this
fexibility does not y to calculation
of hospilal-specific DSH limils o the
extent thal State-defined costs exceed
those permitied under Medicare cost
principles.
Moreover, the hospital-specific limit
is based on the costs incurred for
furnishing “hospilal services™ and does
not include costs incurred for services
that are culside either the State or
Federal definition of inpatient or
outpatient hospital services. While
Stiates have same fexibility {o define the
scope of “hospital services,” Sinkes must
Mmhntduﬁn&mnl'hmphl
services.” Hospitals may engnge in any
number of activities, or may furnish
practitioner or ather services to patients,
that are not within the scope of
“hospital services " A Stale cannot
include in calculnting the hospital-
specific DSH limit cost of services that
are not defined under its Medicaid Sinke
plan as & Medicnid inpatieni ar

mﬁu‘m’uu commenters
suid the proposed rule violales
Administmtive Procedure’s Act

calculation. These commenters stnied
the rule would substantively change
longstanding DSH policy without
appropriately calling for direct public
comment.

Hesposse: CMS published the Notice
of Public Rule 26,

[SH payments, or for the review of
houpital-specific limits on such
payments. Even if the rule did make
chnngubl.bocelhnduﬂl.humu
CMS has followed the
rul: ures for such
chunges. Fundameninlly, this rule
implements slatutory requirements to
review and sudit the caloulation of DSH
boupital-specific limits, including only
the costs of those hospilal services that
are specified in the statule, and
ace for such costs consistently
wilh existing applicable cost accounting
principles.
Comment: One commenter further
indicated that this is not just an issue of
nolice and commeni rulemaking as
required under the Administrative
Proosdure Act, it is an issue of Federal-
Skate comity. The commenter asseried
that the requirementis coninined in the
propased rule are not consistent with
Supreme Court decisions providing that,
if Congress intends o impose a
coadition on the grant of Fedeml
maoneys, it must do so unambiguously.

DSH payments consistent with existing
statutory limitations on such payments;
this rule simply defines the nature and
soope of these reporting and audit

relaled to ensuring Medicaid program
integrity and transparency by providing
information to i

mpropes

paymenis, and the cost of meeling those
requirements may be claimed as an
d.llin.idﬂlnumdd’ihnhhﬂ.lmd

for Fedeml maiching
ﬁundmg.husﬂl.l.lwuhh:hy
requirements are nol new substanbive
mponlihdlhﬂ.hd.eprldemhq

f y requires the
Secretary to identify necessary reporting
requirements and the Secrelary has

req provides
delailed l*nh.ﬁl:uhm of the data
elements necessary o comply with such

expressly in statute. As an
interprefntion and implementation of
clear statutory this rule

responsibilities,
is vonsistent with the cited Supreme
Court decisions.
B. Reporting
1. Retroactivity
Comment: One commenter stated that
their Siate would need lo make several

regulation thal would need to
be retroactive to July 1, 20056. The Siale
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currently does not bave a ptunndululn

do not have retroactive effect. While the
information disclosed by the sudit and
reparting requirements reveal the
nudhrmmmenkh
account for payments thal are improper,
this is no different from any other sudit
situntion. Moreover, in order to ensure
u;ﬂlodhdnelnpmgmduﬁmng

. weare providing fora
m:hm;nmdlhmughuadmd
Sinte plan rate year 2010, before audit
resulls will be given weight other than

requirements to dates of service prior lo
Siate fiscal year (SFY) 2006 would

{ an undue administrative
burden and a hardship for States and
hospitals. Several commenters siated
that it is unreasonable to expect thai
Sinkes are going o have readily available
to them for SFY 2006, the daia elements
that CMS is just now requiring lo be
reparied under this propasal. Applying
the changes to the mporting
requirements to SFY 2006 s a
refroactive application and puts the
Siates in the position of struggling to
refrieve daina thal was nol collecied
during SFY 2005. This would ultimately
be to the delriment of the providers if
the Stales are unable to caplure all of
the uncompensaled care costs when
they submil their reporis. Many other
commeniers

the finalization of the rule, no earlber
than SFY 2006, with an sudil being no
earlier than 2 years later.
Ahmﬁui&dﬂdmﬂ
effective date of State Fiscal Year (SFY)
2005 would not give bospilals time

HResposse: We have meodified the
regulation o address concemns i
the inability to compleée the audit one
vear from the end of SFY 2005. The
final regulation provides at 447.204(b)
that:

1. The Medicaid Siaie plan rate year
2005, miher than Sinke fiscal year 2006,
is the first time period subject to the
audit. The basis for this modification is
ition of ing fiscal peri
Medicaid Stale plan mite year is the one
Sinkes eslimate uncom costs in

related to initiating the audit process,

Siates may concurrently complele the

Medicmd State plan year 2006 and
2006 nudils by no later than Seplember
30, 2000.

3. Each subsequent audit beginning
with Medicaid Siaie plan rale 2007
must be completed by the last day of the
Federal fAscal year (FFY), Seplember 30,
ending three years from the Medicaid
Shbplmrdnymlmdﬂuudim
means that the 2007 Medicaid Sta
plmnh)urnnl!benld)hdby
Seplember 30, 2010

4. Each sudit musi be
submitied to CMS within 90 days of the
completion of the audil. The report
associated with Medicnid State plan rate
years 2005 and 2006 are due no lsler
than December 31, 2000. The 2007
Medicaid Stale plan mie year audit

report must be submitied to CMS by
December 31, 2010.

In addition, we have added a
transition period at 447 204(d) to reflect
concerns thal auditing lechniques may
need to be reviewed and refined.
Findings of the Medicaid Slaste plan rale
year sudits through 2010 will not be
given weight other than for purposes of
prospective Medicaid

Siaie plan rate
year uncom cure cost estimates
and associ DSH payments. This
means thal, ing in Medicaid Sinte

plan rals year 2011, such findings

should be used in the miculation of

prospective estimates related to DSH
s

e are also making clesr that DSH

averpa
that must be promptly retumed to the
Federal Government or redistributed by
Siates to other qualifying hospitals.
(Such redistribution authorities must
articulated in the Federally
Medicaid Stale plan.) After the
transition period {o ensure the sccuracy
and reliability of audil techniques, such
sudit findings represent discovery of an
ot 42 CFR Part 433, Subpart F. We note
is nol intended to preclude review of
DSH payments and discovery of

be

overpayments prior o Medicnid Staie
plan mie year 2011, o the extent that
such review is independent of the Siale

audil process.
Comment: One commenier noted that
the propased reparting requirements do
mlmﬂdeh’nyoﬂ:mlnmuulu
exiension for the submission of the
information or audit.
Response: As indicaied in the
response above, we have extended the
audit and report submission date in the
regulation. These extended time frames
are detniled in a prior mesponse and the
regulabion has been revised accordingly.
Bused on the revisions, the time frames
are sufficiently long that there should be
no need for extensions beyond the
revised time fmmes. In the event of 2
nutural disaster, or other incident
beyond a State’s control, we would
ceasider providing relief in the context

e

Comment: Many commenters noted
that the NFRM ies these new
changes to retroactively FY 2006 when
mpst DSH plans are almady in place.
Medicnid State Plans, and/
o¢ statules will need lo be amended to
mﬂadlhemmpwhngmdludll

. which are refroactive to

: CMS does nol agree that

Siduumﬂdnedlnmhulﬁvdy

mhhmhmmply\nlhthe
mndrl-ldtepulb ng requirements
associsted with Medicaid State plan mie
yrar 2005, In the audit process,
Madicnid State plan DSH isin
the Staie plan rale year 2005 will be
reviewed against uncompensaled care
u:llld that same period (for

RA 03 hospital-specific

lnndl].trh:d:ucmmﬂmlmﬂlh
misling statulory provisions of Seclion
1923(gH1). States will nol need o
retroactively modify their Medicaid
Slate plans to comply with this
regulation. The DSH reimbursement
methodologies contained in Medicaid
Siale plans articulsie the methods by
which Sinies make DSH payments and
already conkain assumnces that such
DSH reimbursement methodologies will
not exceed the OHBRA 93 hospital-
specific DSH limits. Typically, Staies
currently rely on unnudiled surveys to
estimaie care in eligible
hospitals, and this regulation would
simply require reconciliation based an

7!1“5.

Under this regulation, lhe&lhDSH
audit and report will use actual cost and
puyment dain beginning with the
Medicnid State plan rate year 2006 o
ensure that DSH payments in the
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exceed [DSH eligible costs in hospitals
receiving DSH payments. As noted
above, {o allow a period to develop and
refine audit i we also have
included a traasition period before audit
resulls will be direcily used to identify
provider overpayments.

Comment: One commenter ststed that
the proposed reporting
refer o submission liming on two
different , which are inconsistent
with each other. On Page 50264 of the
Federal Register under the Audit

is Section. il states, “We are

proposing a submission requirement
within 1 year of the independent
cerlified audit ™ On Page 50268 of the
Federal Register under the List of
Subjects Seclion, where the
revisions io Section 455.204(b) are
indicated, it states, “Timing. Beginning
with State fiscal year (SFY) 2005, a State
must submit to CMS an independent
cerlified audit report no later than 1
year after the completion of each Stale’s

peri
payments and such audit must be
compleled by the last day of the FFY
ending three years from the Medicaid
State plan rate year under audil Reporis
of the sudil will be due within 90 days
of completion of the audit. A special
transition period is provided for
Medicaid State plan rate year 2005 and
2006 sudits. Further detail of sudit and

rale payments paid to the haspital for
the SFY as parl of the Medicaid claims
information provided to CMS through
the Medicaid Siatistical Information
System (MSIS). Claims may be
submitied to the Siate for payment up
o oae year afler the date of service.
Themefore, payments made by the State
for claims with dales of service in the
SFY may be submitied up io a year afler
the servios date by the hospital. The
payment information would not be
availshle before 12 months afier the SFY
af a minimum. ining the amount
paid by the Siate for the SFY being
reparted is not possible by the end of
the SFY.

HAespogse: Based on the modificntions
to the audil and reporting deadlines, the
existing tal 42 CFR
447.45(d) for provider claims to be filed
within a year from the date of service

and promptly paid by the State, and the
existing two-year imely claim filing
requirement at 45 CFR 06.7, there
should not be a significant adjustment
{o Medicaid payments that would
warrant a corrected report. To the extent
that such an adjustment to Medicaid
payments oocurs and States daim
Federal matching dollars (or retumn
Federal matching dollars) as a prior
period adjustment, Stakes should correct
the audit and repord by indicati

adjustments, as information about them
becomes available, lo the extent that the
State’s DSH methodology involves
prospective estimales of uncoen
care, af least in Medicaid
Sinte plan rate year 2011. Similarly,
such adjustments must be reporied in
the the underlying claims were
paid, and must be considered to
determine if there were overpayments,
year 2011 (although in some cases, the
Sinte plan may authorize the Skate to
redistribuie the overpaid funds lo
another eligible hospital). The
regulation has been modified to include
Commest: A few commenters noled
that the proposed rules do not indicale
{he submission dates for the Annual
DSH Reparts. Based on 1) the data
reporting that is required, 2) the fact that
moflhuedlhmllnudhha
sudited under the proposed provisions
of §456.204, and 3) the facl that the
audit is propasad lo be required by one
year afier the close of the Siale fiscal
year to which the reporting and the
audit apply, we assume the reporting is
contemplated to be submitied less than
a year afler the close of the Siate fiscal
year. To the exient that CMS is
actual (and polentinlly
audited) cost data for the Ascal year,
that information musi be gathered from
and reviewed by the Stales
priar io completion of the Annual DSH
The commenters pointed out
that much of the required data are found
only an Medicare cost reports, which
are submitted no sooner than five
months afier year-end and are desk
reviewed no sooner than 11 months

sufficent lime for the Sinies to complete
this prooess.
Hesposse: We have modified the

ion to dlanfy that the annual DSH
reporis are due at the ssme time as the

completed independent audils. We
believe that this bme frame is sufficient
for the State, hospitals and auditors to
meet their respective responsibilibies to
neview the aocuracy of the Stale's DSH
payments.
3. Eligible Uncompensaied Care
Comment: Many commenters asseried
that the in the proposad
mgulation that excluded bad debls from
being considered part of uncompensated
care exceeded the statutory
asthorization since the siatute does not
specifically address that issue. These
commenters argued that bad debis are
part of the burden of providing care to
uninsured, and underinsured patients
for whom the hospital receives no
paymeni The commenters believe that

repori language for the Omnibus Budgel
Reconciliation Act of 1993 provision
esinblishing the hospital-specific DSH
limit, stating that the cost of providing
services to uninsured patients would be
net of any out of pocket payments
mceived from uninsured individuals.
They argued that this language clearly
implies an intent that only amounts
meeived, and not bad debt should be
considersd when implementing the
hospital-specific DSH limit.
Response: Implicat in these commentis
is n misunderstanding of the term “bad
debt.” Bad debt arises when there is
noa-payment on behalf of an individual
whao has third covernge. Section
1823(g}{1) is clear that the hospilal-
specific uncompenssied care limit is
calculated based only on cosls arising
from individuals who are Medicaid
eligible or uninsured, nol costs arising
from individuals who have third party
covernge. Thus, while the Medicaid
sintute does nol specifically exclude bad
debt from the definition of
unCom care costs, there is
nothing in the sintute that would
suggest that any costs relaied {o services
provided lo individuals with third party
covernge, including bad debl, are wathin
that definition.
Comment: One commenier noted that
il an uninsured patient does not pay the
amount he or she was expecied Lo pay,
that may be recorded by the hospital as
bud debt. The OBRA 1993 limil as
prescribed by Section 1923(g) provides
that the costs of fumished services are
net of non-IXSH payments under
Medicnid and payments by uninsuned
patients. The sintule does nol authonze
reductions to uncompensated care costs
for amounts that patients were expecied
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o pay, oaly for payments that are
actunlly made.

Hesposse: We agree. The statutory
definition of uncom i care
includes the costs of H
muulnnnmudphanls minus
the payments actually recoeived from
those patients.

To the extent that hospitals do not
currently separately idenlify )
uncompensated care relaled o services

uncompensated care costs of patients
with insurance. hospilals will need lo
modify their sccounting systems to
separute the two categories in order to
m;mmmmu
ital-specific limit.
inpatient and
uu&pilmd hospital care costs for
mdntdulkmlhndlhudputym
is then offsel by payments actually
made by or on behalf of those patients
in the Medicaid Staie plan mte year
under audil. except for payments made
bywywhcd-oulypmml
progrums for services provided o
indigenl palients.
Comment: Numerous commenters
ted that the p d rule was
mnlnryhlhcmhrpmhhnnlhdhd
dnblnhmﬁdheonnndaedwhm
im the hospital-specific DSH
limit that was found in CMS
in 1994 and agnin in 2002, and asked for
a continuation of the prior

Iﬂhlplﬁhﬂl.

Hesposse: In 1994, CMS darified the
1093 ital-specific “cost™ limit o
include cutpatient bospital services, in
addition to inpatient bospital services,
for Medicaid individuals and
individuals with no source of third
party covemge. This clarification of cost
DSH limit

hospital services under its ongoing
instruction DSH. The 194
letler lo Sinte Medicaid Direclors did
not i ¥ refer to bad debt, nar
did it contnin any language that should
have suggested that the hospital specific
limit calculation should include cosis
(whether compensaied or
uncompensated) related {o individuals
who had third party covernge. Similarly,
the State Medicaid Director letier dated
2002 specifically addressed the
treatment of Medimid supplemental
UPL paymentis for purposes of
calculating uncompensated oare; the
treatment of cosls associated with
inmates of carrectional fncilities; and,
the inclusion of Medicaid managed care
days in the Medicud inpatient
utilizntion rste formula. Nothing in thal
letter addressed the issue of bad deblt

and the calculation of DSH eligible

icy.
Commest: Several commenters staled
that the proposed rule fils to clarify
how bad debl would be calculated.
Hesposse: Bad debl arises when there
is non-payment on behalf of an
individun! who has third party
caovernge. Section 1923(g)(1) is cear that
the hospital-specific uncom pensated
care limil is calculated based only on
cosls arising from individuals who are
Medicaid eligible or uninsured, not
costs arising from individuals who have
third party covemge. To the extent that
haospitals do not currently separaiely
identify uncompensated care related to
servioes provided to individuals with no
source of third party coverage from bad
debis from with insurance,
haospitals will need to modify their
accounting systems to separate the two

categonies in oeder to properly
document that DSH payments

within the hospitial
are not prescribing the details of how
hnl;ﬂlakunun:lu*lym!—l_u!

o provide an auditable basis for the
measurement) As described in later

providers 70 percent of their Medicare
bad debt wrile-offs. The commenter
suggested that Medicuid should operate
similarly to Medioare in this respect.
Hesposse: The Medicare DSH
mundlbeuaduld[ﬂlm
are separate progrmms authorized by
different Sections of the statute and
wilh different purpases and goals. The
Medicnid sintule does not specifically
authorize payment based on bad debis,
nor does it authorize including bad
debis in the calculation of the hospital
specific limit under Section 1923(g)(1).
We nole, however, that the hospital
specific limit is not a payment

payment methodologies that provide for
payments less than or equal {o the

Comment: One commenier noted that
thepmudnrm]lmpﬂ’llhe"l’mﬂnim
for Medicaid Bad Debt' as a
of ils total. Mmr.ll.lhe
Provision for Bad Debt is an estimale, o

coinsurance, along with other charges,
are estimaled in thal account. The actual
bad debt expense is booked against the
provision and/or allowance and most
facilities would aeed to dnll down on
the Provision for Bad Debl sccount to
st actual bad debt expense related o

individuals receiving inpatient and/or
cutpatient services from a hospital
should be an accounting system
ldpldmmlmlhrmd&ml.he
process of up an account for any
vther payer category. To the extent that
hospiials do not currently sepamtely
identify uncompensaled care related to
services provided lo individuals with no
:nurmdthmlp-:tym&m
cther uncompensaled care
huplhhwlllmedbmothfylhmr
socounting systems to do so. For
purposes of the initial audits under the
transitional provision of the regulation,
Sitsles and suditors may need lo develop
methodologies to analyze current
sudited Anancial satements and other
accounting recards to properly segregate
uncom pensated cosls.

Omnly the inpatient and outpatient
hespital charges associnted with
individuals with no source of third
party coverage for such services can be
tpplied to the Medicare cost repart for
]lmpmoimlnxhhngthemmmmd

care cost component of
thebmpsh!-:pr:ﬁcﬂ.ﬂ-lhm:t
Hospilals must also ensure that no
duplication of such charges exist in
their accounting records. This

submilied oo late would be considered
uninsured sinoe the service is nol
reimbursed by the insurer and the
smount is nof a conimciual allowance.
The commenier asseried that, in that
instance, the cost of that portion of the

stay is
Response: Section 1923(g)(1) refers to
the costs of hospilal services furnished
by the hospital “in individuals who
* * * have no health insuranoe (or
ckher source of third parly coverage).”
We have always read this language to
distinguish between care furnished to
individuals who have health insurance
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or other covemge, and care furnished to
thn-ewhodoml.*nhnemmd
this to be and
we believe that such an interpretation
would be inconsistent with the broad
ststutory references to insurance or
other covemge. Furthermore, such a
reading would result in cosi shifling
from privale seclor coverage to the
Medicaid program. We interpret the
phrase “who have health insursnoe (or
other third party coverage]” {o broadly
refer to individuals who have credilable
consisient with the definitions
under 45 CFR Parts 144 and 146, as well
ns individuals who have based
ponulupl! linble third party payer.
The phrase would nol include

individuals with insumnoe that
provides only excepled benefils, such as
those described in 45 CFR 146.145,
unless that insurance actually provides
coverage for the hospital servioss st
1ssue (such as when an aulomobile
liability insurance policy pays fora
hospital stay).
lmmper‘u].lqbynpmwkrdm
nol change the status of the individual
us insured or otherwise covered. In no
instance should costs associnted with
daims denied by o health insurance
currier for such a reason be included in
the cnlculation of hospital-specific

uncompensaled care cosis.
Comment: One commenter

that small hospitals budget for and
count on receiving funding related to
uncompensaled bad debt, and argued
that it would be unfair {o remove bad
debt from the DSH payment equation for
all of 2005.
Hesposse: Bad debl arises when there
ilum-plywlmbdmllu{n
coverage. Section 1923(g)(1) is clear that
the h

findings. Findings for Medicaid State
Plan years 2005-2010 will not be given
weight except o the exient that the
findings draw into question the
ressonableness of Stale uncompensaied
care costs estimntes used for
calculations of ive DSH
payments for Medicaid Staie plan year
2011 and thereafler. This regulstion
requires an independent certified audit
of Medicaid State plan DSH payments
with the Medicaid Siaie plan
rale year 2005, including comperison to
the hospital-specific limils. As
discussed above, this regulation does
not change the cosis thal are included

in calculating the hospital-specific limil
As discussed in a prior response,

is new and will need to be refined, the
2005 sudit indings will be used solely
{o review prospective DSH paymenis
beginning with Medicaid State plan rale
year 2011,
Commest: Severnl commenters stated
itk the recent growth of health plans
and health savings accounts with high
deductibles and/ar have exclusion
limits, is putting new burdens on
haospitals in {erms of unreimbursed
costs. The proposed rule fnils o darify
whether non-payment of beneficanes’
deductibles and co-paymenis would be
considered bad debt and/or should be
applied as a reduction in determining
uncompensated care costs.
Hesposse: Costs associnted with
servioes furnished to individuals who
have limiled bealth insumnce ar other
third parly coverage are nol included in
the calculation of the -specific
DISH limit. Specifically, the DSH limit
does not incdlude amounts associnted
with unpaid co-pays or deductibles for
with third party coverage). Health
savings acoounts associnted with high
deductible third-party covernge
typically provide a source for co-pays
and deductibles as well as premium
contribulions or co-insurance. When
health savings accounts are not
luﬁnuntlommsudachup.

specific limit.

Commest: A number of commenters
stated that hospitals should not be
denied DSH ts for uncollectible
co-pays and deductibles for palients
eligible for chanity care based on a
haspital’s policy or for bad debls that in
fact are true chanty care but cannot be
accounted for as such because the

jent would not or could not fill out
a hospital’s charity care application ar
did not qualify for chanity care but was
uninsured.

Hesposse: Sintes have considemble
fexibility in developing DSH payment
methodologies, and such uncollectible
amounts could be a faclor in a State
DSH payment methodology bul can anly
be cansidered in calculating the

limit on [ISH payments
if they meet the sintutory criteria. Costs
that can be included in the hospital-
specific limit set forth at Section 1923(g)
of the Act are hospital costs associated

without health insurance (for example,
the uninsured).

Charity care is a ferm used by
hospitals to describe an individual
hespital’s program of providing free or
reduced charge care {o those that qualify
for the particular hospital’s charity care
mmhm-lnmyhdaﬁud
by a Stake in determining

forth in Section 1923(b)3) of the AcL
hospitnal cosis associaled with the
uninsured may be a subsel of charity
care in the hospital or may entirely
encompass o hospital's charity care

program. Regardless of a hospital's
deﬁn:hunfpnmdnrmwlm!
coastitules charity care, Stales and
hospitals must comply with Federal
Medimmid DSH law and policy guidance
in delermining what portion of their
specific charity care progmm costs
qualify under the hospital-specific DSH
cost limits.

To the extent that hospitals do not
separalely identify uncompensated care
related to services provided to
individuals with no source of third
plrtyww haq:nlahw-lﬂmdb

their o do
s0. And hospilals must ensure that no
duplicntion of such charges exist in
their accounting records. For purposes
of the initinl audils, States and auditors
may need to develop metheds to
analyze current sudiled financal
sintements and other accounting records
hmymbmmﬂd

&mneﬂ.&hmmm
that if a patient does nol have health
insumnce, the costs of services provided
to thal patient may be included in
calculating the hospital-specific limit,
even if revenues related to that patient
are uncollectible and eveatually wrntien
off as bad debl. They argued that the
touchsione for purposes of the DSH
limit is whether the individual has third
party coverage, not whether the hospital
has or has not treated the patient’s
account as bad debl.

Response: Wuw.ﬂ.lhmgul.he
costs are for services fumnished to
included in the calculation of the
hospital-specific limit. regardiess of
whether the hospital treats the costs as
bad debi on ils own books.

Comment: A few commeniers ssid
that hospitals are currently required lo

both charity and bad debt costs
to the Stale Medicaid program Lo assure
that the haspital will nol receive excess
Medicnid DSH payment The
commenters indicabed that this
requirement is part of an approved
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Medicaid State plan that has been in

place for numerous years, and asseried
that the proposed requirements would
be an unwarranied departure from this

Belpalu We recognize that this rule
may necessilale some changes in current
practices, but we believe these changes
are warranted in order to ensure
compli with the statutory hospiial-
specific limil. As discussed above, the
statulory calculation does not refer to
charity care or bad debis, but expressly
refers to uncom casis of

ishing hospital services to
individuals eligible for Medicaid ar
individuals who have no health
insurance or other third party coverage.

Comment: A few commeniers were
concerned that the regulntion lacks a
dear and appropriste definition of
“third-part

and local programs to pay
indigent and uninsured individuals and
that “lack of third-party covernge™ also
encompasses patients who lack covernge
for the service provided, nol necessarily
any coverage al all.
HAesposse: We disagree. As discussed
nbove, Section 1923(g){1) of the Act
refers to costs of hospilal services
furnished to “individuals without
i‘h:.ldlhsmmlurolhﬂmnl

between care fumished to individuals
who have health insumnce or other
coverage, and care furnished {o those
who do not. We have never read this
language lo be service-specific and we
believe thal such an inlerpretation
would be inconsisient with the broad
statutory references to insurance or
other covemge. Furthermore, such a
reasding would result in cost shifting
from privaie seclor coverage to the
Medicaid program. We interprel the
phrase “who have health insurance (or
other third party coverage]” o refer to
individuals who have creditable
coverage consisieni with the definitions
under 45 CFR Paris 144 and 146, as well
as individuals who have coverage based
upon a legnlly linble third party payer.
4. Dual Eligibles
Comment: A few commeniers
indicated that days attributsble to dual
eligibles should be included in the
calu.slatimduuiulin&adim 1923(a)

mlﬂllngl.n
Hesponse: The Medicaid Inﬁ‘:ll

Utilization Rate (MIUR) is a calculation
that includes all Medicsid eligible days.
To the extent that an inpatient hospital

day for a dunlly-eligible Medicure/
Medicaid patieni qualifies as a Medicaid
day, that day would be included in the
MIUR calculation.

Commest: One commenter questioned
whether the costs attributable {o dual
eligibles be included in the calculation
described in SSA §1923(g) relating to
uncompensated care cosls. The
commenter asseried that these costs
should be excluded because the purpose
of the DSH upper payment limit is io
limit DSH payments to hospitals to no
more than the difference between the
cost and payments of Medicaid and the
that, since Medicare is the pri
payer for the duals, it scems
to exclude the cosls of thase patients
payments are also excluded.

Hespozse: We disagree; sinoe Section
lﬂ!!gll]dounnlmhnnuclm

individuals, we

ﬂ:mmmdm

udwuldhmdudedmlhe
calculation of the caosis
of Medicaid eligible individuals.
But in aalculating those uncompensated
care costs, it is necessary to take into
socount both the Medicare and
Medicaid payments made, since those
payments are contemplated under Title
XIX. In calculating the Modicane

for service, the bospiial would

have o include the Medicare DSH
adjustment and any other Medicare
payment adjustment (Medicars IME and
GME) with respect to that service.
5. Charity and Indigent Care

Commest: One commenter questioned
how a hospital would classify
individuals who had Medicaid coverage
for some discharges and no insumnoe
for others.

Hespoase: Tbuhc'pltli—spauﬁcm{
limit comprises uncom
muhofﬁxmuhmgmpd:uﬂmd
outpatient hospital services to Medicaid
eligible individuals and individuals
with no source of third party coverage
hrihnmpnhmtlnndoutpd:mllmsphi
services they reoeive. If an individual is
Medsicaid eligible on the day they
received inpatient or oulpatient hospital
services, then those services would be
included in calculating the hospital-
specific limit. To the extent the
Medicaid payment does not fully cover
the cost of the inpatient or outpabient
haspital services provided, the
unreimbursed costs of those services
would be counted in that
limit Services that are not within the
Siate’s definition of inpatient or
outpatient hospital services, and any
revenue associabed with such services,
however, would not be included in that

calculation. The same is true for
hospiial servioss fumished lo
individuals whose insurance sistus
Auctuates; hospital services furnished
while individuals are uninsured would
be included in the calculation, and
those furnished while individuals are
insured would not be included.
Comment: One commentier requested
mexplandmaol‘ﬂndsm
between “ care” and cam
provided to the uninsured.
Response: As we explained above,
charity care is & term used by hospitals
to describe an individual haspital's
program of iding free or reduced
care to those that qualify for the
particular hospital's chanty care
program. The term also may be defined
by a State in qualificstion
for DSH payments under the low-
set forth in Section

1923(b)(3) of Ihe Act. De i the
on
pammeters of d.lrnrm

]:rognn.l mdnmh:l
with the uninsured may be a subset of
charity care in the hospiial or may
mhralympu.lhmplhlldluﬁy

constitules charity care, Stales and
hospitals must comply with Federal
Medicnid DSH law and policy
mdchmmngmp:rhmufﬂm:

specific chanty care
:pahfy nndalbehupﬂnl-cpmﬁcnﬁl

J\lnﬂlnd.chmtymulddm-dm
the Medicnid statute sl Section
1923(b)(3)(B)3) of the Act and isa
varishle in the formula used fo
determine a hospitals low-income
utilization raie as part of the

further defined by sintule is offset in the
LIUR formula by the subsidies provided
by siale and local governments o assisi
hospitals in serving individuals with no
other source of third pary coverage. For

of charity care to reflect care given free
or with rduced charge to indigent
individuals.

The term is not used in Section
1923(g) of the Act which defines the
costs eligible for DSH payments and that
limits DSH eligible costs lo the
uncom pensated inpatient and
outpatient costs associated with
Medicaid eligible individuals and
i.ndivihnhwiihm!huﬂhim.
(for example, the %23

For purposes of Section 1923(g)(1)
hospital-specific DSH limils, uninsured
individuals are those individuals
without a source of third-party covernge
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hmﬂl.mlhmemd:vldmmm
responsible o pay for the haspital

ird party coverage.

(for example, the uninsured). Revenues
required io be affset ngninst a hospital's
DSH limit would include any amounts
mwdhy&ehwplhlbyurmbuhdl
of either “self-pay” or uninsured
individuals during the Medicnid Stale
plan raie year under audit (except
payments from Sinte or local programs
based on indigency).

To the exient that hospiials do not
npur*lyndmhfyumpmﬂedm

related to services provided to

individuals with no source of third
party covemge from other
uncompensated care costs, hospitals
will nead to modify their sccounting
sysiems lo do so. For purposes of the
initinl audits, Staies and auditors may

costs. It is impartant to note that only
the inpatient and outpatient hospital
charges associnied with individunls
with no source of third parly coverage
for such services can be applied to the
Medicare cost report for purposes of
atlculating the uninsured
uncompensated care cost component of
the hospital-specific DSH limit.
Hospitals must also ensure that no
duplmhnno{nlchd:upucnllm
their ncoounting records. This
information must be made available to
the audstor for cerfification.

To the extent thal hospilals include

such uncompensasied inpatient

caloulation, the induded costs must be
offsel by payments actually made by or
on behalf of patients with no source of
third party coverage in the Medicaid
Stafe plan rate year under audit. These
payments do not include
made by State-only or local-only
government programs for services
ptundcdlnmd.lwlpm
Comment: A few commeniers
requested a definition of Indigent Care
Revenue. They believe the langunge
suggests that this term refers {o revenue
from individuals with no source of third
party covemge for inpatient and
outpatient hospital secvices they
receive, imespective of the individuals
income, despile the fact that “indigent™
usually mphulc'm'lhe
mmmhswﬂdlﬁnmsmmnﬁm
that this interpretstion is correct.

Hespozse: We agree that this lerm was
usage in the final regulation. We mfer
instead to “uninsured™ revenue to refer
{o com ion for hospital services
received from or on behalf of
individuals with no source of third
me{mﬂhofwheﬂ:u
the patient is indigent). These payments
do not include payments made by State-
wywwymlm
for services provided o indigent
patients.
Commest: Some commenters asked
for maore clarity with regard to what is
included in the category of indigent care
revenue (§ 447.299(c)(12)). and a

Hespozse: We agree. Section
lﬂlglluld'lhzhdtpunﬁuﬂad.
“payments made to a hospital for
services provided lo indigent patients
by a Stale or a unil of local government
within a State, shall not be considered
{o be a source of third party payment.”
Therefore, we have changed the usage of
the ferm “indigent care revenue™ and
refer insiend fo “uninsured revenue.” In
addition, we have added langunge to
clarify that uninsured revenue does not
include payments for hospital services
provided to indigent patients by a State
or a unil of local government within a
Siake.

Commest: Ope commenter questioned
how CMS previcusly audited indigent
care revenue.

Hesposse: CMS has previously

In addition. the Office of the Inspectar
General bas previously performed
severnl reviews of Stale DSH programs

Commest: One commenter stated
CMS should clarify whether the
required datn element refers {o services
provided to patienis whose third party
covernge makes no payment o the
haspital; for example, Hupdmimy
have exbausied benefils coverage, the
haospital may have failed to properly bill
for the service, or the servioe provided
may not be a coverad benefil

Hesposse: Costs included in
calculating the bospilal-specific limit do
not include costs associnied with

P e and have health insurance, even
if thal health insurance is limited. In no
instance should costs associated claims

denied by a health insurance camrier due
hmpnprhﬂllnglnmdudﬂdmlhe
hospital DSH limil. In addition,
to the extent that the inpatient and/or

{ haspital services received am
not within the definition of inpatient
and/or culpatient hospital services
under the State Medicaid plan, such
service costs should nol be included in
calculating the hospital-specific DSH
limit. The treatment of inpatient and
outpatient hospital services provided fo
the uninsured and underinsured also
mudhemhlmlhlhuduﬁmhnnof
inpatient and/or
umhrlheuppmmdﬁadmdﬂdn

lan.

p&nlent&nmhrquuﬁumd
al what point an individual is coded as
self pay.

unCom
mpdunlmdo rﬂlibmtll
uals without health
mm[fwcmph.ihanmmmd).
Mnuhnsplhltmymﬁhn:h
individuals as “self-pay,” thai ferm
could have a broader mesning,
Fupurpnﬂddah:mmn;huphl
specific DSH limits, uninsured
individuals are those individuals
mthmlhnllhmumam

mpd:lunl Emtlm

onmlmor
thisdp-rtymlldn:umhmly
collected by hospilals, and should be
found in patient records. We interpret
[or other third party covernge]” lo
broadly refer to individuals who have
credilable coverage consistent with the
definitions under 45 CFR Paris 144 and
146, as well as individuals who have

mhuadupmuhpllyhd:le

that provides only excepled benefits,
such as thoss described in 42 CFR
146.145, unless that insurmnce actually
provides covernge for the hospital
services ol issue (such as when an
luhnohlehduhlymﬂmpolmy

br hospital stay).
ahncpdnlum{hmﬂwmudmdude
any amounts received by the hospital by
or on behalf of uninsured individuals
during the Medicaid State plan mie yoar
under audit.

Comment: One commenier noted that
the phmsing of this requirement implies
that the Siate should repart all
paymenis unrelaied to third party
covernge. The commenter
that, as some individuals can pay for
certain hospital bills privately, these
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amounts would be included as Indigent
Care Revenue. The commenter asseried
that, if this is correct, bad debis should
be included in uncoen care; and
if this is incorrect, should danfy
what amounts are lo be included as
revenue from the indigent, and how the
md:gmlmdlhnumnhbe

i&spmmllmldl:nmmﬂu:lln
include reductions in uncompensated
nre in calculating the hospital-specific
hmlh-ad:tlg‘wuhpthhr
individuals other
third party covernge. Revenues required
to be offset agninst a hospital’s DSH
limit would include any amounts
received by the hospital by or on behalf
of uninsured individuals during the
Medicaid State plan rate year under
nudit. Section 1923{g)(1)(A) of the Act
requires that the hospital-specfic cost
limit be reduced by payments under
Title XIX and made by
uninsured patienis. To the extent that
hospitals do not separaiely identify
uncompensated care relsied {o services
provided to individuals with no source
of third party coverage from
uncompensated care cosis not eligible
hospitals will need to modify their
accounting sysiems to do so. Far
purpases of the initial audils, Stakes and
nuditors may need to develop
methodologies to analyze current
audiled financial statements and other
mhﬂ!mﬂ‘:ﬂﬂpﬂﬂyw

uncompensated

In sum., {o the extent that hospitals
include such uncompensaied inpatient
mdoutplhmlhnquhlm-w'ld'
their c DSH Limit
anlculation, the induded cosis must be
offset only by payments actually made
by ar an behalf of patienis with no
source of third parly covemge in the
Medicaid State plan rate year under
audil. Thess paymenis do not include
mnmkmdubystllrmgfulqml-

services

y povernment ;
provided fo indigent patients, nor do
they include payments by patients with
a source of third . We
have revised the regulation text fo try to
clarify these points.

Comment: One commenter believes
CMS" use of the term “uncompensaled
mmh“lhmnghnul!hﬁmmn
and preamble may be
Ihehmpnhlmdnthyml]ymtbn
same term to mean the combined costs
related to charily care and bad debt for
all patients (not limited to uninsured
patsents). The commenter suggesiad that
CMS intends a more limiled use of the
term in this regulation that would be
restricled o uncompensated care cosis

-lu:mhdmlhued)mdmd
uninsured The commenter
suggested that CMS should not use the
ferm “uncom care cosls™ to
mefer to uncompeasated costs nssocinied
only with Medicaid and uninsured
patients. To betier Iacilitale hospital
compliance, the commenier
recommends that CMS use a different
ferm, such as “uncompensated
Medicaid and uninsured costs.”
Hesposse: While we regret any
wuﬁuimihelﬂm“mpmdnd
care costs” has been used in this -
concept sinoe the sistutory change in
1993, and we have sought to alleviale
confusion by explaining in detnil the
meaning of the term in this context. The
uncompensated care costs eligible under
DSH were dearly articulnied in the

August 26, Mpmpmtdmld:m.
That is, the uncom pensated care costs
e under the DSH

limit include the unreimbursed costs of
providing inpatient and cutpatient

services o Medicmd eligible
individuals and the unreimbursed costs
of providing inpstient and outpatient

services to individuals with no
source of third parly reimbursement.
Therefore, all uncompensasied cosis
billed as inpati ital services and
outpatient hospilal services to Medicaid
eligible individuals and lo individuals
with no source of third party
mmhmmlmd:giﬂeundnrihn
DSH limit.

To the exient thal hospitals do not
separately identify uncompensated came
related o services provided to
individuals with no source of third
party coverage from uncompensaied
care costs nol eligible under the
haospital-specfic DSH limils, hospitals
will need to modify their scoounting
systems prospectively to do so. For

of the initial audits, Sinates and

accounting records to properly segregate
uncompensated costs.
Commest: A few commenters

wtpulndldnﬁmhmol'vhllu
considered uninsured.

Hespoase: We inierpret the stnbutory
phrase “who have health insurance (or
other third party coverage]” lo broadly
refer to individuals who have creditnble

covernge cansistent with the definitions
undnrlsc:l?l!l'nrlslumd 146, ns well
as individuals who have coverage based
upan o legally linble third parly payer.
The phmse would not include
individuals who insurance that provides
only excepled benefits, such as those
described in 42 CFR 146.145, unless
that insurance actually

provides
covernge for the hospilal services st

issue [such as when an automobile
hﬂnhlymlmpohqulhrl

hﬂdﬂ 1.
mment: One commenier stated that
there could be a case where a patient
comes inio a bospilal and has an income
over the charity care level (for example,
400 percent over the poverly level) and
the patient charges are not booked o
uncompensated care but booked to self-
pay. The patient does not pay and the
sccount is written off io bad debl In
that case, the commenter asked whether
the cost of that charge would be counted
as Medicnid DSH or as a component of
bad debl. In addition, the commentier
asked if the facility could write-off the
sccouni as uncompensated care and not
bad debt. Currently, many facilities may
be writing off to bad debl becawse the
[ appear to be more specific.
: This regulation does not

are not relevant to calculation of the
hospital-specific limit. For the
calculstion, it is necessary {o know the
uncom pensated costs of providing
inpatient and out hospital
services to individuals without health
insumnce (for example, the uninsured).
To the exient that hospilals do not
-.-p-:iulyuhnhfymnpmﬂdm
related to services provided o
individuals with no health insumnoe or
other source of third parly coverage,
hospitals will aced to modify their

sccounting ta do sa.
Comment: commenier questioned
whether it is CMS” intent that the
uninsured, their charges, their
paymentis, and their costs be calculated
and reported withoutl regard to any
income ar assel threshald? Please
explain CMS’ intent regnrding assel and
income thresholds and the uninsured.
Response: The statulory provision al
Section 1923(g)(1) does nol provide for
any income or assel threshold in
measuring uncompensaied care for
uninsured individuals for purposes of
the hospital-specific limit on DSH
paymenis. Presumably, such individuals
with incomes will be able {o pay
same ar all of the cost of their care, and
the costs will thus not be
uncom pensated. Moreover, we reiterate
that the hospital-specific limit is not a
NSH payment methodology, and Siaies
may impose stricler limits on cosls that
they will consider in delermining
et i bl

the CMS rule would reward
hospitals whose libeml charity policies
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result in high charity care amounts. By
not using their best efforis to collect on
patient’s accounts, the commenter
[ r financial burden to the
The commenter asserted that hospilnls
have a duty to make a reascanble effart
when collecting saccounts from patients
who do not have insumnee or in
insiances where insurmnce does not
provide complete coverage
Hmmﬂnnﬂemphm‘hh
ymenis to
ddemmemnplm El!
hnspll:btpeuﬁ:l)!ﬂhmhmduml
intended to create an incentive for
qualifying DSH hospilals not to collect
on patients’ accounts. Firsi, States are
limited in their shility to make DSH
payments by their annual DSH
allotments. Second, States are not
required io make DSH payments to
qualifying hospitals in an amount equal
to the hospital-specific limit. The
hospital-specific limit is nolt a DSH
payment methodology, and Staies may
impose stricler limils on costs that they
will consider in delermining payment.
Taken together, we believe it is unlikely
hospitals will forgo revenues from
patients in hope that such costs/services
would be fully subsidized by the

Medicaid DSH payment.
Comment: (hemmmmhr-adthd

government or agency provides a
minimal payment to the hospital. The
commenier noted that the
regulations are not clear whether the
loss on such programs/patients is
includable in uncom
Hespoase: Inpatien cul:pnliml
hospital service cosls
bmcﬁmdwymdwlm
programs that have no other source of
third party may be included in
a hospital's DSH cost limil. Section
1023g)1)MA) of the Act specifies that,
“payments made o n hospiial for
servioes provided o indigent patients
by a Slate or a unit of loaad
within a Staie, shall not be considered
to be a source of third party payment.”
Such Siate or local government
payments should not be offsel against

individuals qualifying for such Stale or
local government payment programs.
However, it is important to note that
Medicaid inpatient and oulpatient
hospital revenues received by hospitals
in excess of Medicaid inpatient and
outpatient hospital costs must also be

offset against the eligible

ted care costs.

inpatient and

outpatient hospital costs associnted with
individuals with no source of third
party coverage for the inpatient
outpatient hospital services they
received.

Commest: One commenter requests
CMS clarify how the indigent are {o be
identified. In i , the commenter
asked for clariBcation on the breabment
of other Stale ar local funded services
for indigent patients and how that fits
into the reporting for the uninsured, and
noted thal some hospitals have induded
items in the “uninsured” that
are State or locally funded. Examples

Hesporse: We inierpret the phrase
“who have health insurance (or other
third coverage]” to broadly refer o
cave consistent with the definitions
under 45 CFR Paris 144 and 146, as well
as individuals who have coverage based
upan a legally linble third party payer.
The phmse would not include
only excepled benefits, such as those
described in 42 CFR 146.145, unless
that insurance actually provides
covernge for the hospital services st
issue [such as when an sulomobile
linbility insurance pays fora
haspital stay). The phrase also does not
include coversge or payments made on
the basis of indigency by a Staie ar a
local unit of government within the
Sinke, to Section 19Z3(g){1)[A)
of the Acl.

Inpatient and outpatient hospital
costs incurred for individuals for which
the Siate or local government is
responsible o & basis other than
indigency should not be included in
calculating the hospilal-specific limil
This would include costs for care for
which the Stale makes payments on the
basis of sintus as Siate employees,
prisoners or other wards of the Siale. A
State Medicaid Director letter dated
August 16, 2002 specifically addressed
the issue of treatment for Medicaid DSH
purpases of hospital cosls associnted
with inmates of correctional facilities.
The letter specified that these cosls were
ineligible ns uncom costs for
purpases of DSH because the inmales
are wards of the State and the Sinke is
directly msponsible for their basic
economic and medical needs. Failure {o
do so would be in violation of the eighth
Amendment of the Constitution.
Similarly, inmates of a county jil or
juvenile incility are wards of the Sinke
ar local government detaining them and

are the obligation of that governmental
enki
ht{ddlbm,unmmpanﬂ:dmpdnn{
and/or outpatient hospiial costs
associsled with providing services for
public employee worker's
programs are not eligible for inclusion
in a hospital’s DSH limit. Waorker's
compensation programs provide third
party coverage for medical services that
is not based on indigency.
Comment: One commenter said that
CMS should further darify what costs
may be included in the cosis of services
for the uninsured, in particular, how

allocation step down process,

service cosis may be allocated to
inpatient and outpatient hospital
services provided to Medicaid eligible
palients and patienis with no source of
third party coversge. To the exient that
the allocated ancillary service costs are
not reimbursed the beindudadin

elsghlefnnndm in the hospital-
specific uncompensated cost limit.
Comment: Many commenters staled
that the current accounting systems at
most hospitals would not allow them to
from individuals with third party
coverage from payments received from

&anﬂlec:dmllhllbmpthh

of third party covernge
uncom pensated care costs not eligible
under the ific DSH limits,

hospi
hospiials will need to modify their
accounting syslems lo prospectively do
so. Seiting up an accounting calsgory to
aggregnie charges and revenues

receiving

services from a hospital should be an
accounting syslem adjustment not far
removed from the process of setting up
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an account for any other payer categary.
For purposes of the initial audits, Stales
and auditors may need to develop

costs.

Commeat: A few commenters stated
that, in their Stales, for the vast majority
of OSH hospitals, the Siaie achieves
compliance with the hospital-speafic
DSH limit because DSH payments are
less than Medicaid uncompenssied care
alone, which is calculated for each
hospital ca the Medicaid cost reparting
forms. For this reason, the commenters
asserted that the Siate does not i
maost DSH hospilals to repori cosls of
uninsured patients on the cost reporting
forms, and requiring them to do so
would be an and
significant burden. The commenters
recommended that the proposed rule be
amended to incdude a provision granting
Stntes the option lo not repart
uninsured costs for some or all hospitals
payment made. Some conmeniers
recommend that the proposed rule be
amended to include a provision granting
Stntes the option {o not repart
uninsured costs for some or all
wheteuedlmdluuudnneu-hfyﬂw
DSH L
Hs‘-mmTheMnle that
md:&dempﬂ‘llodenh.-ld
submit a cortified audit, thal verifies
that all bospitals receiving DSH
payments under the Medicaid Siate plan
actunlly qualify to receive such
payments and that such paymenis do
not exceed the hospilal-specific DSH
limil. Even if a Stale only makes DSH
payments under ils approved Medicaid
State plan that relate to the

uncompensalted care of providing

inpatient and outpatieni hospital
mbl&dﬂdmﬂnﬂluﬂhﬂhﬂ

is, Medicaid shorifall), it would be
pnmﬂuﬁrplymhlnuhuplhllo
exoeed the hospital-specific limil if the
hospital had a surplus in furnishing
hospital services o the uninsured.
While this may be an unlikely
croumsiance, we cannot of this ime be
cerinin that it never occurs. Therefore,
in such a circumstance we will accept
reparting limited to Medicaid
uncompensaled care anly whena the
hospital provides a cedtification that it
incurred addibonal uncompensated care
cosls serving uninsured individuals.

umﬁuwslmkhlom

Medicmad ns offering
additionnl guidance by stating that the
cost of services provided individuals
with third parly coverage, bul whose
third c did pot cover the
received, could be included. These
commenters asked for CMS to
mmrpmb&umnﬂplemtnihnﬁnd

Hapuue We do not agree with this
reading of the 1094 CMS State Medicnid
Director letier, which did not refer o
underinsured individuals. Moreover,
the stalule appears to be dear on this
mn.“‘hllem any
shout that letler, we
Iakelhqunthmtytnd-nfylbdﬂu
only costs relevant to the caloulation of
the hospital-specfic limit are cosls of

hospiial services to
individuals who are Medicnid eligible
or who have no health insurance (or
ather source of third 3

Commest: hmﬂym
whether claims denied by insurers for
lack of medical necessity are considered
uninsured.

Hesposse: The cosis of servioes for
individuals who have health insumnos
are not included in calculating the
haspital-specfic limil, even if insumnce
claims for that particular servioe are
denied for any reason. Section
1923{g)(1) of the Act includes in the
calculation cosis of haspital
servioes {o individuals without health
insumnce or other third party covernge
(for example, the uninsured). Claims
denied by a health insumnce carner,
indluding a Medicaid contmcied
managed care organization, for any
reasan other than the inpatieat/
outpatient service or services provided
individuals health benefit package are
furnished to individuals who have
health insurance coverage. The same is
true of services for which claims are
dmmdduel:nmymparhllhng.lldn{

, Inck of medical
nm-:ly.wnnn-wwundulhe
third insurance package.

Ca;:gl : One commenter stated that
if an individual has an
benefil, but does not have an inpatient
benefil, this individual should be
considersd uninsured when i
haspital treatment is provided. The
casts a hospital incurs for the provision
of care {o these individuals should be
included in determining the cost of

ted

uncompensated care.
Hesposse: We inlerpret the phrase
“who have health insurance (or other
third party covemge)™ to broadly refer to
individuals who have creditable
covernge consisteni with the definitions
under 45 CFR Parls 144 and 146, as well

as individuals who have coverage based
upoa a legally linble third party payer.
The would not include
individuals who have insurance that
mﬂhﬂoﬂl} benefits, such as
described in 42 CFR 146.145,
unless thal insurance actually provides

linbility insurance policy pays fora
hospifal stay). An individual with
insumnce that provides only an
mh;lduyhmeﬁlwuuldqulify-
having health insurance unless the
hsu-ﬁluﬁnr!hulmlndmthddu
coasidered an excepied benefit (for
example, restricied to onsite ambulatory
medical clinics, limited to o partcular
diagnosis, or resincied to an indemnity
benefit). We are not aware of health
insumnce plans that offer only
ambulatory benefits, and do nol believe
this is a common practios in the
industry.
B. Section 1011 Payments
Comment: Numerous commenters
requesied an explanation of the
mutionale for Stakes o consider
Section 1011 payments in DSH limit
calculations when the statute does not
refer to Section 1011 payments ns a
H:lurindehrmmmglhehuplhl'
care burden. They
a-uhdlhnl.’iechonlﬂ'llmmhdu
not appear to fit in the
calegories of Medicaid payments, health
plan payments, or payments made by
uninsured patients, that are required to
be “netled” from cost for the purpose of
the DSH limit calculations. The
commenters request CMS {o amend the
rule to eliminate the proposed
treatment of Section 1011 payments.
Response: Section 1011 ;:ymenh are
made to a hospital for the costs incurred
for the ision of ific services fo
specific aliens to the exieat thal the
Mrwnduwumbu:wd

limit (for example, costs assocated with
thase Section 1011 eligible aliens with
no source of third parly coverage for the
inpatient and oulpatient hospital
services they receive and inpatient and
outpalient haspital services not
coasidered eligible under Section 1011),
a defined portion of the Section 1011
puymlmudhemagnmd-an
an behalf of those

unmﬂuad Section 1011 eligible
aliens, which would offset the hospilal's
uncom pensated cost under the hospital-
specific limit. The information
necessary o properly segregnie eligible
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1011 cosls under the hospital i
DSH limit from Section 1011 costs nol
eligible under the hospital-specfic limit
is already maintained in hospital
acoounting records for purposes of
compliance with Section 1011. Section
1011 costs not eligible under the

workmen's compensation, automohile
insurance coverage). Similarly, Section
1011 revenues attributable o inpatient
and outpatient ital services
provided o Section 1011 eligible aliens
with a source of third party coverge for
the inpatieni and outpatient hospital
services they receive or thal are
inpatient and outpatient hospital
servioes not considersd under
Section 1011 would not be offset agninsi

eligible uncompensaied care costs under
lhehctp:h!—tpmﬁcl:n:t

Considering the portion of Section
lO‘llpymhmhdiﬁhh
aliens with no source of third party
coverage for the inpstient and

calculating
DSH limit does not
dnnpﬂlnbwp:hlsd:mlybhhlly
reimbursed for eligible uncompensated
inpatieni and outpatient hospital
servioes. This porticn of the Section
1011 paymenis are an additional source
of funding to hospitals and can assist
States in managing the DSH alleiments
in a manner that & broades
universe of hospitals that provide a
disproportionate share of services to
Medicaid and low-income individuals.
Offsetiing the portion of the Section
1011 payments in no way prevenis a
hospital from moeiving DSH paymenis
up to 100 percent of the unmimbursed
cost of providing inpatient and
outpatient hospital services to
individuals with no source of third
party covemge. Section 1011 revenues
aftributnble to inpebient and outpatient

services provided o Section

1011 eligible aliens with a source of
third party coverage for the inpatient
and outpatient hospital services they
receive or thal are inpatient and
oonsidered eligible under Section 1011
would not be offsel against eligible
uncompensated care costs under the
hospital-specific limit.

The form associated with the
reparting requirements has been
modified {o separately identify Section
1011 payments from other revenue
SoUTORS.

Commesnt: A few commenters noted
the State does not have access to
information on Section 1011 payments

intends to provide each Slate a hospital-
specific report that quantifies the
Section 1011 payments and the time
period during which the payments were
made. If nol, the commeniers asked for
clarification on bow Siates should
collect and validale this information.

Hesposse: CMS has produced a
General DSH Audit and Reporting
Protocol, which specifically addresses
the source documents o be ulilized in
performing the DSH awdil and repori.
One of the source documents will be

ital audited Bnancial statements.

The Section 1011 payments would
necessarily be identified as a revenue
source in the hospilals’ audited
financial siatements. Each DSH hospital
must identify to the Siate the portion of
Section 1011 payments received during
the Medicaid State plan mte year under
sudit as described in the prior response
{o comment. These payments will then
be considered a revenue offsel against
the tolal eligible uncompensated care
mmptul.ngthebnlphl-qnnﬁcm}l
limit. The information necessary to
properly segregnte eligible Section 1011
costs under the hospital-specific DSH
limit from Section 1011 costs not
eligible under the hospital-specific limit
is already maintained in hospital
socounting records for of
compliance with Section 1011. Section
1011 costs not eligible under the
haspil DSH limit include any
inpatient and/or tient service
provided to a Section 1011 eligible
individual who also had a source of
third parly covemge for such servioes
({for example, commercial insurance,
workmen's compensation, sutomaobile
insumnce coverage). Similarly, Section
IOI!mwmdthhmpdml

and outpatieni haspital services
provided to Section 1011 eligible aliens
with a source of third parly covemge for
the inpatient and outpatient hospital

mwlmdudd‘ﬂinunds
Section 1011 would not be offset
elgﬂiempeuntadmmlhundu

limit.
Ccnnul. commenter requesls
clarification as to how CMS

proposes

that such information be considered. If
a Stale is required o rely on self-
reporied haspital data then the Skate
-lwrewudschﬁulmm’&ngwhy

atal dala is sufficent
for one purpose (Section 1011 payments
or managed care payments) but not
another (regular rate payments).

Response: We anticipaie that Siates
and auditors will use the best available
data. The DSH audit will rely on

existing financial
Mmﬂymdbyﬂmm
participating in the Medicare program,
and available State data on Medicaid
fee-for-service payments. These
documenis would indude the Medicare
2556296 cost report and audited
hospiinl financial sintements and
sccounting records in combination with
information provided by the States’
Medicnid Management Information
Systems [MMIS) and the approved
Medicaid State plan governing the
Medicnid payments made during the
sudit period. There ane three specific
types of revenues that musi be induded
in the audit to which the State
conducting the audit will nol have
acoess. They are: (1) Medicaid and DSH
paymentis received from States other
than the Staie in which the hospilal is
located, (Z) Medicnid MOD paymenis
and, (1) payments by or on behalf of
uninsured individuals (other than Stale
and locnl government i 1 care
paymenis). The Stste and CMS must
rely on hospital audited financial
sintements and accounting records to
provide this information. In addition,
hospital cost information is available
oaly from a reporting hospital. The State
and CMS must rely on hospital 2552-06
cost reparts to provide this information.
When the Stale has the most central and
current information through its MMIS
(for example, dain on Medicaid
paymentis in Stale fee-for-service
inpatient hospilal, cutpatient haspital
and DSH payments) that system will be
the besl source of the information.
Comment: One commenter suggested
that CMS should offset Medicare DSH
p.ynml:mlhﬂwupcywwh

coasidemtion of costs and revenues for
services provided Lo Medicane
benehciaries except when those
benefhciaries are dually eligible for
Medicnid services. Momover, Medicare

Medicare hospital services, and do not
recognize costs mlaied {o services
provided to uninsured individuals.

In contmast, Sectica 1011 payments
specifically reimburse hospital costs of
providing uncompensated emergency
services -arumumdbprmnde
under Section 1867 of the Act
[EMTALA) to undocumenied and other
eligible aliens, some of whom have no
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source of third parly covemge for the
inpatient and outpatient hospital

services they receive. To the extent a
portion of Section 1011 payments ame

pudioa {o offsel these
uncom care costs eligible under
the hospital-specific DSH limit, =

defined portion of the Section 1011
payment must be mcognized asa
payment on behalf of those individuals
when delermining o hospilal's eligible
uncom cost under the hospital-
specific DSH limit. If the ital also
received a Section 1011 payment to
sutisfy the same uncompensated costs
that are included as pari of the

's specific DSH limit, the
Secticn 1011 payment must be included
as an

the toinl amount of uncom cam
el for Medicnid DSH payments.
t (hem:-sdthd

the requirement to consider Section
1011 payments as revenue offsetting
costs of services for the uninsured could

ts, for those uninsured Section
1011 eligible aliens, as revenue for
purpases af calculating the hospital-
specific DSH limit in any way
compromises the hospital’s abality to be
fully reimbursed for uncompensated
inpatient and outpatient hospital
services. Instead, Section 1011
peyments are an additional source of
funding lo hospitals and can assist
Stntes in managing the DSH allotments
in n manner that izes a broader
universe of hospitals that provide a
disproportionate share of services to
Medicaid and low-income individuals.

Offseliing the partion of Section 1011
payments in no way prevents a hospiial
from receiving DSH payments up to 100
peroent of the unreimbursad cost of
praviding inpatient and outpatient
servioes bo individuals with no
source of third party covemge. Section
1011 revenues atiributable to inpatient
and ou hospital services
provided lo Section 1011 eligible aliens

inpatient and outpatieni services not

considered eligible under Section 1011

would not be offsel agsinst eligible

umpmnbdmashunda‘ihe
limil.

Commeat: One commenter
complained thal this regulation places a
reporting and verification requirement
on the State and on hospilals in the
State for the Fedemlly adminisiered
Section 1011 program.

Hespoase: The reparting obligntion is
based on the mquirements under the
Medicaid program, which is
administered by States. To the extent

that Section 1011 ymantum to
a hospital to camne
m-bd'q:ﬂeuudulh: 3

DSH limnit, this Section 1011 payment
must be recognized as a payment on
behalf of Section 1011 eligible
individuals when delermining a
haspital's eligible uncompensated cost
under the ific DSH limit.
The Section 1011 paymenis are Federal
payments that direcily pay hospitals
and certain other providers for their
otherwise unreimbursed costs of
providing services required by Section
1867 of the Act (EMTALA). The
limit is calculated

inking info considerntion payments
made by ar on behalf of uninsured
individuals, and there is no siatutory
exception for payments made under
Section 1011

Commest: One commenter asserted
that it would be harmful to Siales to
identify which hospitals received
Section 1011 nts and the amount
of Section 1011 paymentis received prior
to allocating DSH funds.

Hesposse: It is not clear what harm
would result from greater
of the revenues available o pay for
uncompensated care. Moreover,
reporting is consistent with the need to
verify the approprinieness of DSH
payments, for the reasons discussed
ahove. And, as we discussed shove,

proper accounting for Section 1011

Commeszt: One commenter requests
CMS to clasify for providers and stales
that only supplemental Medicaid
payments (1o the exclusicn of Section
1011 funds, which are nol Medicaid
program payments) be included for
purposes of counting which payments
are deemed o have been paid to &
haospital as part of the hospilal-specific
DSH limit. The commenter
that CMS icitly exclude the Section
1011 funds from the “Verification 4"

aapaue We disagree with the

commenter and insiead are

that all Medicaid paymenis must be
oonsidered in the calculstion of
revenues offsetting costs, os well as a
partion of Section 1011 payments.
Vmﬁuhnuhnrqamﬁuﬂydnuchlhe
auditor lo ensure that, “Slates included
all paymenis under this tille, including
supplemental payments, in the
calculation of hospital-specific DSH
payment limils.” This verification
addresses the treatment of Medicaid

paymenis and in particular, paymenis
{hat are in excess of Medicnid cost. To
ulleviaie any confusion, we separately
nddmess Section 1011 payments, which
luemldelrytha?eds-lgummlm
hehalf of undocumented and
specified dmmmmm
services required under Section 1867 of
the Act. These payments do nol meet
|he Stste or local government excluson
und must be iresied as a payments
meceived on behalf of uninsured
individuals for purposes of dete:
u DSH limib

e
reporiing requirements has been
modified to sepamiely identify Section
1011 payments from other revenue
sources.

T Uuduyhudad Medicnid and
UUninsured Counls

Comment: Numerous commenters
sinted it is feasible for States to report
{he unduplicated number of Medicaid
uligible individuals, but not to report

ienis. These
such

information appears {o serve no purpase
relative to the requirements this rule is
iniended to enforce. The commenters
believe this requirement to be
unreasonable, unwarranied, and/or
unnecessary, with no clear relationship
between this dain and DSH progrmm and
this reporting requirement should be
clissimnind
Response: The regulation has been
modified to remove the requirement to
report unduplicated counts of both
Medicaid and uninsured patients. The
form associsted with the

Comment: Many commenters asseried
{hat the proposed rule would
inappropriately limit the charity care
romponent of the Low Income
Utilization Rate (LIUR) DSH
qualification measurement under
'iachon 1923(b)(3) of the Act to only

care rendered to the uninsured,
1rhcdondl|lvethud-p-'ly
for mm.lhambyexdudlq
charity care for the underinsured. They
urgued that the sintute does not limit
{his ratio {o services provided uninsured
individuals. They poinied out thal,
while the lack of third-party coverage is
un imporiani factor in any hospital's
charity care policy, it is not the only
lactor. They asseried that charity care is
nften appropriate, and should be
recognized, when some third-party
tovernge exisis, but il is inadequate
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1023(b) regarding the calculation of the
LIUR. Specifically, CMS recognizes that
hospital charity care policy may go
beyond individuals with no source of
third party coverage and may include
underinsured individuals. For purposes
of the LIUR anly, individuals that
lt:nduded." i
w&mh:'m : One commenter staled that
this new annual reporting requirement
should not be associated to the OMS 64
quarterly reporl. The commenter
suggested thal DSH reporting should be
submitied directly to OMS on the same

Insirad, the annual report and the final
audil must be submitted to CMS within
Oﬂhysnﬂhemqlehmoﬂhpludlt
The submissions associaled with
Medicaid State plan rale year 2005 and
2006 are due no later than December 31,

2009. Each audit report
beginning with id State plan raie
yerM?mlulbrm | by

years from the Medicaid State plan mie
year af issue, and the submissions are
due by the following December 31st.
This means that the 2007 Medicaid
Sinte plan rafe year annual report and
audil reporl must be submitied to CMS
by December 31, 2010.

Comment: A few commeniers sinle
that Fedeml regulations currently
require that hospilals be given the
option of qualifying for DSH based on
either their Medicaid inpatient
utilization rale or their low-income
utilization mie, bul do nol require that
hospitals submil information on both of
these miss. They staled that the
reparting requirements for MUIR and
LIUR are nol specifically required in the
MMA, and do not appear io make o
contribution to defermining State
cnmphmw:lhtheu

regulation sccording fo the MMA. One
commenier stated that this
requirement for MUIR and LIUR
represenis another attempt to adopt a
subslantive policy change in the context
of these audit and ing rules.
ﬂupuz'l‘he imposes audit
mmhmm
regarding DSH payments to eligible

haospitals. As part of this process, CMS
must ensure if all heapiials receaving
DSH pa: under the Medicnid
Sinte plan actually qualify to receive
such payments. Sections 1923(b)(1)(A)
[ruﬂhhduqmmlha

wﬂhminnlhmdmldm
or LIUR levels must be included by the
Stnte ns DSH eligible i This is
the minimum Federal standard. Stales
have the oplion to use allernative
qualifying criteria that are broader than
the minimum Federal standards.

States that use only the LIUR or only
the MIUR lo determine DSH
qualification should report on the
statistic ulilized in the approved
Medicaid State plan for the Medicaid
Siate plan rale year under audil. Stales
using a broader methodology should
report the statistic utilized in lieu of the
MIUR or LIUR. There is no change in
&amunuuunmummpum
The statule calls for
auditing of DSH payments, -:dl.humle
requires such reporting and awditing,
consistent with all
requirementis and limitstions assocated
with those payments. In an effort to
provide Slates with uniform
instructions, CMS provided detniled
identification of the data elements
necessary to comply with these

lhh.rlmympuhngnd.udlhng

m: A few commenters noted

that their Stale’s DSH

defines Medicaid inpatieni utilization
differently than does 1923{b)(2). One
commenter as an example a State
lhlldoundmdudedmlehﬁhledlyl
in a hospital's Medicaid utilization mie
for DSH purposes, while 1923(b)(2)
appears to include these days. The

for the aligilily delerminads
mdudunmhupthhunﬂ-l
providers and pays a higher DSH
adjustment than 1s specified in 1923(c).
Another commenter’s State utilizes da
dbihuﬁlehdudel'qiﬂuhmklﬂ.ng
the Medicmad Inpatient Utilization rale
(MIUR). Some comnmenters asked that
CMS clanfy the standard to be used on
whether days attributable to dual
eligibles should be included in the
calculation of the MIUR for the

llapnm We have revised the

regulation to make clear that Siakes that
use alternate broader criterin
than the MIUR should report on the
haspital's measurement on such crileria.
With respect o the siatulory MIUR, it is
a calculation thal includes all Medicaid
eligible days. To the exteni that an

inpatient hospital day for a dually-
eligible Medicare/Medicnid patient
qualifies as a Medicaid day, that day
raay be included in the MIUR
calculation. States have the option lo
use aliernative qualifying criteria that
are broader. Staies using o broader
methedology should repart that statistic
in liew of the MIUR or LIUR.
Comment: One commenier said that
their State calculates sach hospilal's
MIUR and LIUR for purposes of
dietermining DSH eligibility. The MIUR
uudbramdye-sDSHe!igiﬁlily
is based on data from years. The
cmls-kzdhrdnnﬁdxmuln
whether the MIUR for mporting and
sudil purposes should be the MIUR
used {o determine the current year's
[ISH eligibility, or an MIUR calculated
tased on the hospitals’ current year's
cperational date. One commenter
further questioned whether a State that
currently calculates DSH eligibility on a
calendar year basis, must now calculnte
the Medicnid Inpatient Ulilization Rate
ta a Stale fiscal year busis lo comply
with the reporting mquirements.
Response: The dain reporied and used
in the certified nudit should be from the
Medicaid State plan rate year. Sintes
will continue fo have the flexibility to
use time periods other than the
Medicnid State plan rate year to
estimate DSH qualification and DSH
paymenis, bul must provide for
adjustments to ensure that final
gqunlifimtion and payments are based on
actual data for the relevant time period.
Consistent with that principle, the
LIUR, MIUR or allernative DSH
qualifying sintistics must be reported in
the audit using the actual hospital
utilization, t and cost dain
applicable to the Medicaid State plan
rate year under audit. For inslance, if
the Medicnid State plan determines
[ISH qualification in a given year based
un prior year Medicaid and/or low-
income ulilization data, the audit must
report that qualifying statistic using
actual Medicnid State plan rate year

(MS recognizes that Sintes must use
estimates lo determine a hospital’'s DSH
qualification and DSH payments in &
given year. The regulation is intended to
ensure that hospitals are qualified lo
mceive DSH and that such
paymenis do not exceed the hospital-
specific DSH limil. The transition
period, discussed in earlier comments,
ensures that Stales may adjust those
estimaies prospectively to aveid any
immediate adverse fiscal impact.
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9. Medicaid Revenues Defined

Comment: A few commenters
recogaized the importance of the sum of
Medicaid

--Inndonulnndenhndnhy
these figures need to be repaorted
separaiely becnuse those sepamie
figures, in and of themselves, do not
contribute to CMS's ahility to delermine
the appropriateness of DSH payments
and is not mandated by the MMA.
Hesposse: The called for
reporhngofspenﬁcpym{lmddnh
necessary to ensure the o
Ibuepynmh.udpmduhlstllu
to obtain independent certified audits of
such payments. The daia elements we
are requiring are those thal we believe
are necessary fo delermine the
appropristeness of DSH payments, and
to verify audil findings. In an effort to
provide Siates with uniform
instructions, CMS provided detailed
identification of the data elements
mybmplyw&w
instruction on such reparting and

To delermine the eligible
uncompensated care hospital-specfic

DSH limit and to ensure that all eligible
cosis under such limil are offsel by tofal
Medicaid paymenis made, the
regulation requires a sepamie
accounting of types of Medicaid
payments. The separaie reporiing of
each type of Medimid payment creales
a verification mechanism to ensure that
lllhhdmd p:ymhmplupnﬂ;
offsct the

Medicnid paymenis,” siating il is o new
term that would benefit from more
explicit definition.
HAesposse: We intended in the
rule that the terms regular
Medicaid paymeni and Medicaid MOO
payments would be mutually exclusive,

but because the term “regular” was
apparently confusing we are revising the
language to be mare specific.
We viewed " Medicaid
paymenis as the fee-for-service (FFS) at
theb-erdul.hd&lltumﬂnr
services offered through the
wmdsuemmm
induded as “regular” Medicnid
payments under a FFS mie system any
add-ons to mies that account for specific
costs. We have now revised the
regulation text to identify this calegory
more specifically as [P/OP Medicaid fee-
MIFFS]h-mr*purunh

l'haqvihlmu:ntdﬂ. Medicaid MOD
payments are is from MCOs to
haspitals for inpatient and cutpatient
servioes provided to Medicaid managed
care enrollees. We also distinguish as a

prov

a claim for Medicaid services provided.
A supplemental Medicaid payment may
be based salely on qualifying criteria
defined in the

MO0 payments to hospitals are treated,
bul does not appear {o conlemnplate the
{reatment of payments from other
managed care entities” thal are not
solely Medicaid MOOs. The regulations
should clarify how all revenues from
managed care entities for hospital
servioes should be treated.
Hesposse: Because the regulation
addresses Medicaid DSH
paymenis and hospital-specific DSH
limits, haspitals will be required o
report anly the MO0 revenues

indude cosis associated oaly with
inpatient and cutpatient hospital
services provided lo Medicaid managed
care enrollees net of the inpatient and

autpalient hospilal payments made to
the hospital from Medicaid MOOs.

10. Intergovernmential Transfers

Comment: One commenter noted that
|he propased rule requirement of

reporting tmnsfer ts is not
mandated by the MMA. A few
commenters a definition of

Ihe term transfers (§ 447.299(c)(13)).

Response: We have removed this
propased data element because we agree
1M1Iumlumupruhmthemhxl
of this reparling and auditing obligstion,
but instead relsies to concemns that are
better nddressed through other oversaght
procedures. In using the ierm “tmnsfer,”
we infended fo reference
intergovernmental transfer obligations
1.I|d-tm~lhnlp|hlmyhneundnrn
State’s Medicaid program. As

ure nol considersd costs eligible under
{he hospital-specific DSH limilt
1. Costs Defined

Comment: A few commeniers
requested a definition of cost indicating
|hat some agencies gmnt Stales some
leeway in the definition of costs.

Re.

limit were clearly articulsied in the
August 26, 2005 proposed regulation.
That is, lhe uncompensaied care cost
cligible under the hospital-specific DSH
limit include the unreimbursed cosls of
providing inpatient and outpatient
hospital services o Medicaid eligible
individuals and the unreimbursed costs
of providing inpatient and outpatient
hospital services to individuals with no
source of third party reimbursement for
the inpatienl and outpatient bospital
seTvices receive. Therefore, all
costs ﬁ:rmthllmml.hmlhe
definstion of inpatient servioes
and t baspital services that ane
[urnished to Medicnid
individuals and to individuals with no
source of third party reimbursement
should be included in calculating the
lrospital-specific DSH limil. Staltes do
not have the flexibility to broaden or
narrow the costs indluded in

|he bospital-specific DSH limit, because
|he universe of costs is defined in the
sintute. Stales do have the flexibility to
wary the level of DSH payment between
individual hospitals as long as the
paymenis are al or below the

specific limit. And States are not

required to make DSH payments that
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cover all costs included in calculating element referring to “Total Annual auditing. The definitions of the daia
the hospital-specific DSH limit. Uncompensaied Care Costs™ represenis  elements imck the sistutory language,

Comment: commenter noted & the total amount of unreimbursed care  and do not change the calculation that

2562-96 cosl report should be applied
in determining costs to be used in
caloulating the DSH hospital-specific
limils. We believe that ilnls

It is imporiant to nole thal, in using
a cost-to-charge mtio in calculating
cosls, only the inpatieni and outpatient
individuals with no source of third
party covernge for such servioes can be
applied Lo the Medicare cost report for
mdaﬁmﬂqhm
care cost component of
Ihehnquhl—lpc:ﬁcm-lllml.
I'l:mudlhom&dm
d of such charges exist in
their acoounting records. This
information must be made available o
the audilor for cerification.

CMS has developed a Geneml DSH
Audit and ing Protocal which
will be available on the OMS Web site
o assisi States and auditors in using
information from each source identified
above to delermine uncompensated care
cosls consistent with the sintutory
requirements.

Commeat: A number of commenters
asked for clarification of the
requirement in the propesed rule that
States should toly™ the
“lotal annual cost” or the “total annual
amount of uncompensated care costs.”

to Medimnid eligible individuals and to
individuals with no source of third

puiycwunphrlhehuplhlmm
commeniers

“separately” from §§ 447.29%c)(14) and
447.209(c)(15) and dlarify that only one
data item must be reparted for both
“lotal cost of care™ and
“uncompensated care costs.”
Hesposse: The reporting form has
been modified to address mmy
commenis concerning the necessary
data elements to fulfill the audit and

reparting requirements. The dain

1o be considersd under the hospital-
specific DSH limil. This is the
result of summing “Tokal of Care
Medicaid IP/OP Services™ and “Total
Cost of IP/OP for uninsured” and then

ing “Total Medicnid IP/OP
Paymenis” and “IP/OP Uninsured
Revenues,” and “Total Applicable
Section 1011 Payments™. The souroe of
this information will be the hospital’s
Mldm!&sz—ﬂmclnpmﬁhmphl
audited financial sialements and

accounting records, and MMIS data.
Commest: Numerous commeniers
said thal a review of the legislative
history of the MMA [XSH reporting and
-ldxtmgtqumhdnunnlmul
raised any concerns about
ﬂaeml:tddmud’umpmuladm
costs, aboul how unreimbursed costs
were delermined for setting the
haospital-specific ISH limil by the OMS
or State Medicaid programs. Several
commeniers sinled that as 2 procedural
malier, CMS fails to acknowledge that it
is changing the definition of a key lerm,
uncompensated care. The new
definition is simply included in the

preamble and regulation text as though
nothing is nlhdlnhngdunged.
Hesposse:

premise of the commenters that the DSH
reporting and auditing requirements do
shout the spproprinteness of DSH
rule changes the definition of

care that is counted in

uncompensated
ulm.ldmgﬂnnhuphhpu:ﬁcm»{

Sod;mlmm‘llA]ol'thAcl

cs that DSH is cannot
excred, “the cosls incurred during the
year of fumishing hospital services (as
determined by the Secrelary and net of
paymentis under this tille, other than
under this Section, and by uninsured
patients) by the hospital to individuals
who either are eligible for medical
assistance under the Medioid State
plan ar have no bealth insumnce (ar
ather source of third party covernge]™.
This language plainly identifies the
limited population, whose costs were lo
be included in the calculation, and
specifies offsel of revenues associated
wilh those cosis.
requiresnent, by their nature, indscate
concern with the calculation of the
hospital-specific limit. In an effort to
provide Siates with uniform
instructions, CMS provided detailed
identificntion of the dala elements
mylnmplymlh(hnmmﬂ
instruction on such reporting and

should have been performed.
Comment: One commenier stales that
CMS propeses to redefine

instructed lo include bad debls and non-
Medicaid indigent care plans. The
commenter believes that a uniform
definition should be in place for all
hospital reparting,
Response: Medicare and Medicaid are
separale programs. The Medicare
rogram uses a different, broader,
definition of uncompensated care than
is nuthorized for purpases of the
Medicnid DSH bospi ific limit. It
is imporiant o note that the statutory
provision at Section 1923(g)(1) of the
Act does not use the lerm
“uncompensated care” and we use it
only because of its longstanding use in
this coniext. The definition we have
been using tracks the statulory

Comment: One commenier noted that
historically, there has been great
difference in how uncompensaied care
costs have been calculated from Staie to
State and asked if this rule would
estnblish a uniform methodalogy among
all States for calculating the
uncom: cure costs for Medicaid
eligible individuals and individuals
with no source of third party coverage.
Crme commenter siated CMS should
clarify what amounis (revenue chamges
and costs) are io be included in
uncoe pensated cure

Response: Thnrqnhhonnhladh
mporiing and audiling requirements for
LISH payments and necessarily will
msult in greater uniformity in State
pmctioss but this regulation does not
change the underlying sta
mguirements for DSH payments. Inan
effort to provide Siates with uniform
instructions, CMS provided detniled
identification of the dain elements
nmrylnmplywrlhcmgxumul
instruction on such reporling and

auditing.
Comment: One commenier said that
public hospitals in their State typically
szreen uninsured patients to determine
the extent of their shility to pay for
services rendered. The delermination
generally resulls in an allowance that is
applied {o reduce the amount due from
the uninsured patient. The commenter
mcommends a revision to cdanfy that
discounis for the uninsured are not
applied {o reduce the hospital's
uncoemn pensated care costs. The full cost
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should be recognized as uncompenssied
notwithstanding the discount or
allowance process

Hespoase: Welgnelhlﬂhelnounl
of calculations of uncom:
uhouldnolhmduadhynmlslhd
are not paid because of o provider
discounted charge. The sintule provides
for costs of ishing services {o
uninsured patients to be reduced only
by the amount of paymentis recsived
from or for thase patients, except for
payments for care lo indigent patients
from a Slate or unit of local government
within a Siate. We have danfied the
data elements in this final rule, and we
believe they more clearly track those
ststutory elements. We nole that
hospitals may need to ensure that, {o the
extent that they delermine costs based
on a cosi-lo-charge ratio, the unreduced
charge is used in the mloculation.

Comment: Chnmlﬂndnd[hﬂ

With respect lo uninsured patients, no

rates (or Medicnid managed care plan

payments) and the costs of furnishing

shorifnll, that is a component of
uncompensated care cosis.

: As noled above, we agree
that paymen! discounts extended to
uninsured individuals should nesther
increase nor decrease uncompensated
care, sinoe offsed is required only for
actunal revenues from or for these
individuals. The reference in the

tion was intended to
refer o payment discounts extended to
health insurers or other third party
payers. We have clarified this language
in the final rule.

To the extent that hospitals do not
separntely identify care
related to services provided to
individuals with no source of third
party covemge from uncom pensaled
cure costs not eligible under the
hospital-specific DSH limits, hospitals
will nead to modify their accounting

sysiems lo do so.
Comment: A few commeniers stated

that contractual allownnces and payer
discounts for persons with 3rd party
coverage are the only items that should
nol be in this Section. They
recommended thal the definition of
uncompensated care cost be modified to
include all uncompensated care costs
other than contractual allowances and
third party insurance discounts given to

plans other than i i care
Hesposse: As by

comprised only of the uncompensated
care costs of providing inpatient and
outpatient hospital services to Medscaid
individuals and lo individuals with no

source of third p-ixmix!he

for verifying “The extent o which
haospitals in the State have reduced their
uncompensated care costs to reflect the
iotal amount of payment adjusiments
under this Section.”, and the new
§455.204(c)(1). should be read to
require verification that obligntions of
the qualifying XSH hospital to fund the
nan-Federal share of 2 DSH payment or
any other Medicaid payment are not

made o each hospital are
relzined by the hospital and are actually
availshle to offset uncompensated care
mch\'chlmmhudnmm

required {o divert the funding either by
retuming it to the payor (either directly
or indirectly) or is required o use the
funding for another purpose. We have
revised the wording of this verification
lohuﬂarmﬂedourmdingoﬁh

Wcmnﬁmlhdmhgmmhl
transfers (IGTs) cannot be included s a
cast for purpases of calculating the
DSH limil. IGTs are not

should not be included in the
aalculation of the hospital-specific DSH
limits. DSH payments are limited to the
costs of providing inpatient and
outpatient h services to Medicaid
eligible individuals and individuals
with no source of third party

Commest: One commenter stated
based on the accompanying discussion
found in the Federal Register, the State
interprets this provision io mean that
any amount of funds, certified or
transferred by or from a hospital ar
other governmental entity, that is used
to claim Fedeml DSH funding. must be
reporied as a DSH payment to the
haspital in the evaluation of the

DSH limit.

G Ts) are non-Federal share i
mechanisms utilized by States {o share
the cost of Anancing the Medicaid
program with other local government
entities, including governmentally
operaied health care providers. To the
extent that governmenially operated
health care providers are the source of
the noa-Fedeml share funding of a noa-
DSH Medicaid payment, such sources of
non-Fedeml share become part of the
lotal compuiable Medicaid payment
received by the provider and non-[SH

o
e o b KTs ey
hospitals cannot be included as a cost
of hospital services under the hospital-
specific DSH limit. DSH payments are
limited to the cosls of providing
inpatient and outpatient hospital
services to Medicaid eligible individuals
and individuals with no source of third
part covernge. IGT's are not costs of
providing health care services, they are
a financing mechanisn and should not
be included in the calculation of the
hospital-specific DSH limits.

(PEs are also a financing method but
(3PEs are based on actual costs incurred
which are cerlified by a unit of
|p|mmnllnmpmlnlhdmd

L (PHs by n governmentally
upuindhalphlthnlmptmlmds
incurred for servioes for
Medicaid-eligible individuals can be
included as casts in the hospital-
specific limit mloulstion, but would be
completely offset by the Medicaid
payments that they represent. When the
NSH methodology is based direcily on
payment for incurred cosls of serving
the uninsured, CPEs by a
gevernmenially operated hospilal may
represent the DSH payment. In that
instance, the (PE would also represent
mltlthl:uu.ldh:mdndedmthe

-specific limit, but there would
'bemplynenldbulmihecllnﬂdlm
Instead, the lotal computable amount
would be considered as o DSH payment

(PEs by a local government enbity
that is not a health care provider (when
the entity has made a {otal compuinble
Medicnid payment on behalf of the Staie
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and under the authority of the approved
Medicaid State plan) the hospital in
receipt of such paymeni must consider
the full amount of that paymeniasa

termining
uncompensated care cosis need not be
used for every DSH hospital in the State.
They asseried thal OMS has previously

ns the cosls determined under such a
definition do nol exoeed the amounts
that would be allowable under the
Medicare princples of cost
reimbursement.” The commenters
indicaled thal, in some Siates, o variely
of methodologies may be used {o
determine the uncompensated care cosls

1023{g)(1) of the Act provides for a
Federal limilation based on costs that
must be calculaied in socordance with
Federal accounting siandards. In
accardance with this princple, the 1094
guidance provided State fexibility to
define Medicaid costs for p af
setting Medicaid rates. But this
flexibility does not apply o calculation
of hospilal-specific DSH limits to the

that are oulside either the State or
Federal definition of inpatient or
outpatient hospilal services. While
Shhihnmnuﬂgﬁlﬂi!ylnddinelhe
scope of “hespilal servioes,” Stales must
use consistent definitions of “hospital

services.” Hospilals may engage in any
number of activities, or may fumish
practitioner ar other services to pabients,
that are nol within the scope of
“hospilnl servicss.” A Slate cannot
include in calculating the hospital-
specific DSH limit cost of services thal
are not defined under its Medicnid Stale
plan ns a Medicaid inpatient or
outpatient bospital service.

Commest: One commenter noted that
its Slale agency receives state legislative
suthority to make distribution to
haspitals from revenue. The
Siate requests confirmation from CMS
that thess pnyments, unmatched by
Federal funds, are excluded from the
haspital’s DSH limit calculations.

Hesposse: Section 1923(g)(1(A) of the
Act specifies thal, “payments made o a
haspital for services provided to
indigent patienis by a Siale or a unit of
local government within a Skaie, shall
not be considered o be a source of third

provision of indigent care and for which
Federal funds are not claimed
would not be considered a revenue
offset for purposes of delermining o
hospital-specfic DSH limit. If. however,
the “disinbutions to hospitals from
geneml revenue” represent DSH
payments (or any other Medicaid
payment) for which the Siale will claim
Federal matching dollars through the
use of certified public expenditures, the
State must count the “disinbutions™ as
DDSH payments (or any other Medicaid
payments) for purpases of the audit and

"o

est: One commenter requests
CMS clarify that provider taxes are costs
that may be included in a hospital's
calculation of its uncompenssied care
costs.

Hesposse: Existing Medicaid policy
recognizes permissible health care taxes
as an allowsble cost for the p of
Medicaid reimbursement. A portion of a
permissible t=x may also be
M!nmdlptmmdlylupnﬂnf

source of third party coverage may be
included in the hospital-specific DSH
limil.
Commest: One commenter wants to
assure hospitals” incurred costs of
furnishing services o undocumented
aliens are includable in the cosis
incurred by hospilals for furnishing
servioes (o individuals with no source of
third party covemge for the servioes
they morive.
Hespoase: The cosis of inpatient and
outpatient hospital services provided to
undocumented aliens with no source of
third party covemge for the inpatient
and outpatient haspital services they
receive are eligible under the hospital-
specific DSH limil. These cosis must be
offset by any payments received by the
haspital by or on behalf of the

individuals with no source of third
party coverage for the inpatient and
cutpatient hospital services they
receive, including the 3
‘:u'ﬁmoﬂ.‘hc i Section

011 of the MMA for Section 1011
eligible aliens with no source of third
party coverage for the inpatient and

haspital services they receive
or any inpatient and services
not considered eligible under Section
1011. It is important to nole that
inpatient and outpatient hospilal cosis
related to Section 1011 eligible aliens
with a source of third parly coverage for
the inpatient and outpatient bospital
service they moeive are not elj
under the hospital-specific DSH limit,
as discussed y-

Comment: Numerous commenters
recommended that the language of
verificalion #1 be revised o require thal
the total amount of claimed DSH

stures for each hospital that
qualifies for a DSH payment in the Stale
is no more than the hospital’s
uncom pensated care costs, exclusive of
DSH payments.

Response: The commenters”
mcommendation appears to reflect the
issue that is addressed in the second
reqguired verification. The proposed Arst
verification was based on the sintulory
language of Section 1923()(Z)(A) of the
Adi. Since there is no siatutory
rmguirement that haspitals actually use
DSH payments for uncompensated care,
we are resding this verification to

ire examination of whether the DSH
paymenis made to each hospital are
retained by the hospital and are aclually
available {o offsel uncompensated care
costs. We have encountered numerous
instances in which Medicaid hospital
providers are nol permitied {o melain
Medicnid payments for normal hospital

purposes. Instead the hospital is

reqmmﬂlnduerﬂhe&mdmguﬂluhy
relurning it {o the payor [either direcily
or indirectly) or is required to use the
funding for another purpose. We have

undenhding
Comment: A few commenters ssid
that in arder {o ensure timely payments

umimkcmhﬂeﬂ&lmmh
and that they must estimate eligible
bospiial uncom care costs as
part of that process. But, as indicated in
numerous audit reparts by the HHS
Inspector Geneml, such eslimates oflen
result in improper payments if not
reconciled to actual uncom

care costs in the mie year. The new
sintutory reporting and auditing
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requirements make clear that such mﬂadadnnﬂwmmdmpmﬂl] Thus, we interpret this term under
estimates must be reconciled to actual br!he under audil. Section 1923(g)(1) of the Act to mean
cosis in order to apply the siatutory created a General DSH Audit  the sume as it means under the
limils. As described in ndﬂnpo:ﬁ.q?mlmullopuride approved Medicaid State plan

respanses fo comments md:l guidance {o States. hespitals, and description of inpatient hospital
requirements, CMS has clanified auditors in the completion of the DSH services and outpatient hospital
Medicaid Siaie plan rate years 2006 audit. This protocol provides general services.
through 2010 sudit findings will be instructions regarding the types and Physician services are generally not
used only for purposes of assisting sources of information to be provided o considered hospital service cosls in
Siates in developing estimates for ihe Sinte and its auditor as well as the either Medicare or Medicnid progrums,
Medicaid Stale plan rate years 2011 calculations the auditor will make based and are recognized as sepamie costs in
through 2015. As discussed in on the data provided. The protocaol will  the Medioare hospital cost reporting
subsequent comments and applicable be available on the CMS Web sile. process. Specifically, the physician
regulation text, the 2005 and 2006 audit - servioe costs are genemlly identified as
findings will be used solely to ensure 12 Pigeicion Cule professional costs and are removed from
praspective DSH payments do not Commest: Several commentess inpatient and oulpatient hospital casts
exceed hospital-specific limits disagreed with the proposed exclusion  as part of the hospital cost allocation

inning with Medicaid Siate plan rate  f physician services from consideration  sivp-down process. The Medicare 2552~
year 2011. No retroactive fiscal impact as a cost of hospital services in 06 cost repart does not include services

will occur because of the fransitional calculating the bospital-specific DSH fumished by a physician. Physician

period. limits. They argued that inclusion of servioes are, as a matler of routine,
Comment: One commenter had a such cosls is consistent with Fedeml separately billed and reimbursed as a

question about the proposed reporting  statuie, the legislalive history of the professional service and are not

form, requesting clarification on statule, and the purpose of the Medicaid  included as pari of the inpatient

whether the definition of Dispropartionate Share Hospital hespital servios benefit. Medicaid

uncompensated care includes a Program. Several commenters noled that  programs genemily follow Medicare

descriplion of the sources of data used  Sinles have previo 'IHJJIBHH“IB plm!]rmpluinﬂlilrupad.

in the calculation as well as a description of Therefore, the uncompensated costs of

description of the methodology used to ~ ©ontained in a 1994 letter to State those services genemlly cannot be

caloulate uncompensated care cost by Medicaid Directors, which staled thal — jncluded in the inpatient hospital

the State. CMS “would permil the Stale {o use the  somponent of the hospital-specific DSH
HResposse: CMS has created a Geneml  definition of allowable costs in ils Stale  jipi8

DSH Audit and Reparting Protocol to plln.uuyo!hardnﬁmhan as long as In addition, under the Medicaid

provide guidance to stales, haspitals, the costs determined under such a program, separately reimbursed

and auditors in the completion of the definition do not exceed the amounts physician professional services ame

DSH nudit. The total eligible ihnt would be allownble under the generally nol included in Stake

uncompensated care block contained in -~ Medicare principles of cost definitions of outpatient hospital

the reparting form should include. by reimbursement ™ Severnl commenters services, bul are covered under a

hospital, the total amount of eligible stated that physician sesvices in a separate benefil calegory. Therefore, the

uncompensated care. This value should  hospital are insepamble from other inclusion of sepamtely reimbursed

be expressed by its dollar value, services furnished io hospital patients.  Mpdicnid physician services in the

determined in socordance with the The commeniers recommend allowing  putpatient hospital service component

General DSH Audil and Reporting the uncompensated care costs of of the hospital-specific DSH limit would

Prolocol. This protocol provides general  hospilal-salaried physician services o net be allownble because, under the
instructions regarding the types and be incdluded in the calculation of the stutule, the DSH limil may only include

scurces of information o be provided o hospital-specific DSH limit. Many inpatient and outpatient ital
the State and ils auditor as well as the commenters cited correspondence with  services. -
calculstions the suditor will make based CMS regarding the inclusion of In sum, physician costs that are billed
on the data provided. The protocol will physician cosi as a component of as physician professional servioes and
be available oa the CMS Web site. lll?lmm reimbursed as such should not be
Comment: One commenter questioned esposse: The siatute ot Section considered in calculating the haspital-
whether CMS agmes with the method of  1923(g)(1) includes in the calculation of  gpecific DSH limit, which is comprised
calculating uncompensated care costs  the haspital-specific DSH limit the ovaly of the unmimbursed costs of
by using the mtio of cost to charges from  unreimbumsed costs of providing providing inpatient and outpatient
the hospital’s most recent “as filed” cost  inpatient and outpatient “haspital hespital servioes to Medicaid and
repart and applies this mtio {o a twelve- servioes™ fumished o specified uninsured individuals.
month period of uncompenssied populations M‘dllibh and Comment: Many commentiers said it
charges as reporied by the hospital for  uninsured). Therefore, all costs wis not the inient of Congress to
purpases of completing the reporting included must be for services that meel  exclude physician costs from DSH
form. a definition of “hospilal services.” That  limils because Congress expressed the
Hesposse: The uncompensated care is a ierm that is used elsewhere in the expeciation that hospilals reosiving
block contnined in the reporting form Medicaid statute, in the definition of DSH payments were respoasible for
should include, by hospiial, the total “medicnl assislance™ st Sections assunng ncoess to physician servioss, as
amount of eligible uncompensated care  1905{a)(1) and 1905{2)(A) of the Act, articulated in the requirement that a
actually provided during the Medicnd referring to inpatient and cutpatient DH facility have al least two
State plan mée year under audil. This haspital services. Under normal obsietricians on ils medical staff.
value should be expressed by its dollar  principles of statutory consiruction and Response: The commenters infer
value and must be based on the actual sdministrative practics, this term Congressional intent regarding what

costs incurred by a hospital and should be given a consisten! meaning. cosls should be included within a
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referencing
requirement and not the hospital-

ific DSH limit requirements.
Section 1923(d) ts
ﬁthuphlahqudﬂyfwﬂ
payments. The siaff obsietrical
requirements are pari of the DSH

what it meant in using the term
“hospital servioss™ rather than a more
open-ended term. In light of the limited
DSH allocations, we read this lerm to
indicale the limited for which
Congress elected to make Federal DSH
funds available for alities that
it may have deemed {o be Staie
services are genemlly not considered
hospital services and the cosis of

inlended to generally include these
costs in the hospital-specific DSH limit
cnloulation. Tnlheeximlthdlhaem
Stntes that have consisteni practices of
including physician services as an
integmal part of hospital services for
coverage and payment purposes, and
does not provide for separale payment
(either directly or an add-on
), we wo
practice would be applicable in
limit.
Comment: One commenter noled that
servioes as hospital services.
HAesposse: This is not correct.
Physican services are not generally
recognized as hospilal service costs in
the Medicare hospital cost reporting
are removed from inpatient and
outpatient bospital costs as part of the
hospital cost allocation ste
process. To the exient that thers may be
some limited

lhlultllnlmlunmufphymmmch
from the c DSH limit
cnlculstion appears to be announcing a
new standard/policy, one that is a
substantive change in longstanding DSH

pnhcy that is not currently embodied in
law, regulation or guidance and that is

likely to produce substantisl confuson.
The commeniers staled that this is the
first time CMS has suggesied that a
haspital's legitimate physician cosls
may never be included in the DSH limst
and that this represents a policy reversal
by the agency.

Hesposse: This regulation reflects the

cnlmds:hmna.lyuﬂhunuhd
hnlpulllmmdlhellu‘lmmld'

with the definition of hospital servioes
generally used by CMS and by Stales in
other contexis. The statule called for
reporting and auditing of specific
payments and the existing
Congressioanl limitations associated
with those payments. In an effort to

mylnmnplymlh&mwc-mnll
instruction on such suditing and
reporiing.

Commest: A few commenters sinted it
is ipappropriaie fo address the trestment
of physician services in the preambile to
!.hnmgullhummhﬂllnfpendmg
disputes. The commenters asseried that
it is improper for the agency lo change
course unilsierally via one sentence in

-specific
limit. CMS has had a consisient position
on this issue, and the Departmental
Appeals Board isseed o decision on May
18, 2007 in one of the pending dispules
cited by commenters, in which the
Board upheld a disallowance oa this
basis. Moreover, even if this were

mglrﬂadlsluﬂwurchmgadpnlu:y
that has been

The issue is rooled in the language of
the statuie, which at Section 1923(g)(1)
refers only to bospital services, and does
not include physician services
furnished in a hospital. Physician
servioes are nol genemlly regarded as
part of hospital services, but are

generully regarded as separate
professional servioes. This treatment of

phynnmmh-hmmnnlhnﬂy
applied sinoe before the 1093 enactment
of the hospital-specific DSH limit.

The dain elements identified in the
propased regulation were neceasary to
ensure compliance with the direction of

the gatule and those elements represent

CMS policy.

nt: One commenier stated that
Ihdrﬂahslhdwdmlphmi
paymenis to hospitals are “bundled.” in
that the payment includes both a
hospital and physician component.
Medicnid MOO cutpatient payments am
similar. Hospitals are unable to separaie
out the physician-relaled companent of
outpatient rates. In order {o
sppropriaiely match cosis to payments
for the DSH limit calculations, the

commenter believes it is qu‘ldl.‘
include Medicaid -
mllh:ibhuphl-blndphpumu
its DSH limit calculations.

Re Toihnuhn!ﬂula&lh

consistently includes ph

-lnmhplpﬂnfonq:lhnnlhuplhl
services and does not make a sepamie
paymenti for physician services either
directly or as an add-on to the hospital
rate, we would that the State can
uhmmmdmfu
calculating the hospital-specific limit.
Nedyndbuliewthisisnm
With to MO payments,
paymenis by the Siake o the MCD are

not relevant for purpases of the
hospital-specific limit. The relevant data

elements are hospital costs and

i and

outpatieni servicss provi
Medicnid MOCO earollees and payments
received by the hospital from the MCO
for those secvices. To the exient that the
MCD t combines payment for
inpatient and outpatient hospital
services with payment for other
services, the hospilal may need to
allocate the revenues based on the mtio
of charges for hospital services to toial
charges, or another reasonable
allocation method.

Comment: Many commentiers noled
that the proposed rule does nol prohibit
the inclusion of physician costs in the

physician costs are excluded in these
circumsianoes, haspital that directly

employs physiciasns would be direcily

im
wmmmmm
any new principles for the trestment of

services. Under Medicare, it is not by
itself relevant that a hospital pays the
-l-ydnphynnm physician services
are generally not considered hespital
service costs and are recognized as
professional fees in the Medicare
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hospital cost reporting process.
Spﬂ:lﬁ:-lly.lhnphymmmdl
are identified as professional costs and
are removed from in t and

- e
nuwm’:pﬂid&e

process.
In sum, physician costs that are billed

indicated that physician clinics, in both
hospital and office settings, focus on

i care lo the underserved and
function af n Bnancial loss due lo
inadequate medical reimbursement
rates. The commenters recommended
that the costs of such dinics be
included as hospilal sesvioes under the

hospital-specific DSH limit when
mnﬁumlhndlnlhdlmd

other provider-based clinics. All costs
that are associsted with services that are
defined and reimbursed under the
wwadhhduldstﬂaphn

in haspital services and

o hospital servioss to Medicsid
dﬂhm&mdm&nﬂdhm&vﬂmh
with no source of third parly coverage
fior such services may be included in
limil.

Comment: Numerous commenters
siaied that hospitals, especinlly critical
acoess hospitals, incur costs lo secure
the servioss of physicians to serve the
indigent patients, and these costs (fees,
contractual agreements or salary cosis)
should be allowed in the establishment
of hospital-specific DSH Limits. The

costs should not be treaied any
differently than other costs used to treat
the uninsured, 3 y when they
are incurred to meet EMTALA
obligations. They urged that CMS
consider expanding the definition of
DSH-limit servioss lo include all cosls
that a hospital incurs providing sesvices
o uninsured patients. Otherwise, the
purpases of the DSH statule, to assist
safely net hospitals and other hospitals
o meet their costs of serving the
uninsured, would be thwarted.
Resposse: Section 1923{g|(1)(A) of the
Acl does nol suthorize inclusion in the
hospital-specific DSH limit of any cosls
associated with treating Medicaid-

eligible and uninsured patients, but
specifically authonzes inclusion anly of
costs of umnishing “haospital services.”
We understand that there may be a
\rmn!yc{olh:rmhmvuhulm
{reating uninsured patients, but other
costs were not included by Congress. As
indicated above, hospitals and Staies
should use a consistent treatment of
physician and other provider-based
clinics. All costs that are associsied
with services that are defined and
reimbursed under the approved
Medicaid State plan as inpatient
haospital services and oulpatient hospital
services io Medicaid eligible individuals
and to individuals with no source of
third parly covemge for such services
may be included in calculating the
DSH limit.

ext: One commenter noted that
the proposed regulation does not
address how physician costs should be
{reaird for DSH purposes for public
{eaching haspitals that have elected to
receive cost-based reimbursement for
their physicians as provided for at

ting
haspi DSH limil include only
iheummilunndmlhnipmﬂdm;
inpatient and cutpatient hospital
servioes fo Medicaid eligible individuals
and the unreimbursed costs of providing
inpatient and outpatient hospital
services {o individuals with no source of
third parly reimbursement. Therefore,
all costs defined and reimbursed under
the approved Medicaid Siate plan as
inpatient hospital services and
outpatient hospilal services lo Medicaid
eligible individuals and lo individuals
with no source of third party coverage
for such services that remain
uncompensated reimbursement are

dﬁ-mdu&ehupddmhud.

ext: Numerous commeniers
said that hospitals contract with doclors
io perform administmtive services such
as a Medical Direcior. This is a direct
payment from the hospital to the doctor
for “Part A” services and not direct
patient care. This portion of physician
services should be included.

Hesposse: Because this rule is not
devoled {o the treatment of physician
servioes as hospital services, we are not
going to address every polential
armngement in this rule. As discussed
shove, physician services are genemally

not regarded as part of hospital services,
Hmmﬂyw-m

servioes. This treatment of

physician servioss has been consistently

applied sinoe before the 1093 enactment

of the hospital-specific DSH limit. There
are some exceptions o this general
principle, and this rule does not change
either the general principle or the

unamnlhnld:ﬁnmdtmnol'huﬂhi

seTvices.
We note that. under Medicare, it is

not by itself relevant that a hospital pays

the salary of a physician;

services are generally not considersd

hospital service costs and are

recognized as professional fees in the

us part of the hospital cost allocation
step-down process.
13. Revenues Defined

Comment: One commenier was
concemed that a State could lose FFP
on its DSH payments {o a hospital based
on MCO ts that the State does
not control. The commenter pased the
hypothetical of an MCD, sl ils sole
discretion, being a generous payer (o a
hospital, and polentially placing the
State in jeopardy of losing FFP on DSH
payments. The commenter indicated
that this did not ssem fair when the
State does not cantrol the MOO
paymeni The commenter urged that
Medicnid MOO services should be
excluded from the uncompensated care
costs limit test.

Response: In every Stale, significant
segments of the Medicnid population
are served through MCOs.

that delivery sysiem,
the cosls of serving that and
the revenues received for doing so
remain Medicaid costs and revenues to
the hospital. Under the

hﬂpthl-lpuﬁc DSH limit, it is

MCOs, and offset those costs with
paymenis received by the hospital for
thase services. Payments received by the
MOD are a necessary part of that
sintulory calculstion. To the extent that
hospitals sam profits on Medicaid MCO
business, this profil must be offsel
agninst other uncompensaied costs in
hmm&dmywm
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from the hospital-specific DSH limit the haspilal or to sccount for the costs the year in which they are received,
overstates 2 bospilal's uncompeasaled of serving a disproportionate share of irespective of whether such revenues
care in those populations. low income patients. To the exient that  are applicable o a prior penied. In other

t: rous co did  a hospilal is required lo pass a Medicaid  words, the revenue adjustment would
not question the general purpose of this  payment on to another entity, that te measured during the audit of the
requirement, bul questioned whether it payment is no longer within those Medicnid State plan rabe year in which
was fair to limit DSH payments when and would be the revenues were
the Medicaid sharifall is less than unallownble. In other words, hospitals 0. Ti
projecied because of haspital cost must retain 100 percent of the total - Thening
controls. These commentiers cited the table DSH by Comment: One commenier was
situation in which basic Medicaid States. Any redirechion of Medicaid concerned that the Stale is required to

payments delermined on a prospective
basis and individual hospitals are ahle
to coatrol costs sufficently to cam a
profit on their Medicaid business.
argued that requiring that profit to be
would mean that a hospital that
underinkes aggressive cost containment
in the end would receive less in total
Medicaid revenues than another
hospital that forgoes cost containment
(lndihuuﬁnamhﬂm pmﬁlmlh

cosis. The commenters urge CMS to
madify its proposed regulations to
provide that for purposes of applying
the individual bospital DSH limit, &
hospital’s costs of serving Medicaid
patients will be deemed Lo be no less
than the base payment made to that
hospital under a prospective payment

Hesposse: Curreal Fedeml law
expressly demuands the offset of all
payments under Title XIX other than
DSH paymentis when determining o
hospital-specific DSH cost limil Section
1023(g) states that n DSH tis
inconsistent with the statute, “if the
plymmlndpdnnnluxmedalheml:

incurred during the year of furnishing
hospital services (as delermined by the
Secretary and net of payments under
and by uninsured patients) by the
hospital to individuals who either are
eligible for medical assistance under the
Medicaid State plan or have no health
insurance (or other source of third party
coverage) for services provided during
the year.” Calculating cerinin Medicaid
cosls based on praspective payments
received by a hospital does not
accuralely identify cost and could

hospitals that recsive DSH funds that
are subsequently passed on to other
eatilies show the gross DSH payment as
mmmndthnmih&nm
eltdy-

Hesposse: Pﬂymhbhﬂplhhﬁx
which Fedeml is claimed are
made for specified purposes; either o
pay for covered services fumished by

pwmm!cxpmdlhuu For purposes of
the hospilnl-specific limit, DSH
paymenis are nol recognized as
revenues (because the limit applies to
DSH payments, they are not part of the
calculation themselves). Finally, non-
Federal share chligstions to which a
haspital is oblignted must be transfeered
prior to receipl of the DSH payment {or
any other Medicaid payment) and
cannot be included as a cost (expense)
elinibl:uudu' the hospilal-specific DSH
Calllut.ﬂnecmbrquubmad
care revenue, as
duﬁnnd. will also include any revenue
received by the individual hospital
-uu:l*d with hm[uroll‘m‘lu:h

{collection from liens and other
remedies) would reduce the claimed
c-ecul:&!umn-uul

and audit ts and
qnnﬁc costs. [n onler to scoommodnie

regarding 1

received by hospitals by or on behalf of
individuals with no source of third
party coverage. The comments indicnted
{hat ofien these “self-pay”™ mvenues
received in a given year could in facl be
mldndlnumnrpsm&uddy.ﬂls
received comments
I:dmmid’hmndmlh:hmnﬁ:h
may occur afier an audil is complete but
relade to a prior period. Under either
circumstance, the would
necessarily have recsived and booked
the revenues in a subsequent period.
Due to the inability to confrol these
revenue strenms and {o foster
administrative ease, sudits should take
into account these self-pay revenues
(including liens and collections) during

indicnte the toial annual DSH payments
rande in the sudited SFY when DSH
paymenis may be made by the Stale at
a minimum of up o one year afler the

following SFY is nol possible for the

Sitate.
Response: The statutory autharity
instructed States to report and audit
lpmﬁcplyﬂmhlﬂdlpu:lﬁccu&.
Consistent with thal provision, States
musi perform sudils associated with
defined of time and must
identify the actual cosls incurred and
paymenis reosived dunng that defined
time period. In order for the audits to
properly measure these elements and in
consideration of the many comments
related lo retroactivity and timing issues
associzied with gathering the dala
necessary fo identify the cosls and
revenues, CMS has made severl
revisions to the Gnal rule including
identifying that: (i) The Medicaid Staie
plan mibe year 2005 is the first time
period subject to the audit; and, (i) the
deadline on reporting the audil Andings
hias been extended to al least three full
years after the close of the Medicaid
Sitsle plan rate year subject to audil
Therefore, hospitals would have
received all Medicaid and DSH
paymenis associaled with that Medicsid
State plan rate year.

This three year period accommodates
the one-year concemn expressed in many
comments reganding claims lags and is
consistent with the varying cost report
period and adjustments. It should be
nioked that, to the extent that a Stale
makes a retroactive adjustment to non-
[ISH payments afler the completion of
the sudit for that particular Medicnid
Sitate plan rate year, the hospital would
necessarily have received and booked
the revenues in a subsequent Medicaid
Sitaie plan rale year. Under these
circumsiances, the revenue adjustment
would be measured during the audit of
the Medicmad Stale plan rale year in
which the revenues were received.
Comment: Several commenters
indicated the establishment of a State
fiscal year reporting timeline may prove
problematic because some States
currently indude in their annual DSH
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data collections information from two or
more State fiscal years, and then
distribute DSH on a Federal fiscal year
basis. State fiscal year ing for DSH
also be inconsistent with a DSH
that involves selection of o

Balanosd Budget Act of 1087. This
lquldudnuudtquuu&lluln
eat ve DSH
mh::pud:
basic to DSH used by
the: States. Nor would it mquire delay in

that those estimates are based on the
masi current final datn. Mareover, the
regulation will ensure that CMS has the
data neosssary to determine whether the
Mﬁnhmw“mt
with all statutory requirements. Because

F¥P is only available for proper DSH
payments, saome Stales may determine
that a retrospective reconciliation is
desirable. The imnsition pericd in the
regulation ensures that States are not
adversely impacted retrospectively by
the availshility of new data resulting
&mlhastdnlnqrupudmgwd

i (hnmnanhnd:dlhd
the State reconciles outpatient
payments to 72% of cost and the
reconcilintions may tnke seveml years to

many comments related to retroactive
adjustments and timing issues
necessary to identify the costs and
revenues, CMS has revised the final
rule, in part, to identify thal the
deadline on reparting the audit findings
has been extended o at least three full
years afler the close of the Medicnid
Stnte plan rate year subject to audit. By
that ime, hospitals would have received
all Medicaid and DSH payments
nssocialed with that Medicaid Stale plan
rale year. This three year period
mﬁhhnnryu-m
expressed in many comments regarding
clnims lags and is consistent with the
vumlwupihlcndupwlpuindl-ld
ad}

Mh.-ndu:llhﬂ,tnthecﬂml
that a State makes a retroactive
adjustment to non-DSH payments, and

{hat adjustment oocurs afier the
mmplabouofﬂwuﬁiihﬂad

year. Under these ciroumsiances, the
revenue adjustment would be measursd
during the sudit of the Medicaid State
plan rate year in which the revenues
were recetved.

Commest: A few commenters
mduhdlhllmalruputﬁug

is under the rule
ill be of little use without
o show how lhe reporied
data yielded DSH paymenis. The
mmlmnwlhd%mukl
bt the ileens

§8447.299(c)(6) through (cl(lﬁl
whenever they appear an the pages or
wuorksheets. Putling the requested data
in the conlext of a calculation should
halpﬂ!Smmquctlydehwulhe
approprisieness of paymenl
ltl]ullnanh ump.mudmlhem

h‘lhnﬂdu

esposse: As we guin more
expenience, we intend to refine and
improve the reporting forms. In this
rule, we have focused on defining the
minimum dala elements that are
required for analysis of DSH paymentis.
We currenily believe that these dala

along with the approved Medicaid State
plan and i 1 cerlified audits.

Comment: commenter noted that
the proposed rule mguires that a Stale
report the payment elements that can be
used {o delermine each hospital's DSH
limit payment. In order to avoid undue
delays in disbursing needed DSH funds
an a timely basis, the commenter

it should be fora

State to identify the Medicaid payment
amounts based an data collecied for a
recent prior period, with appropriaie
adjustments for expecied changes
between the data collection period and
the DSH reparting period. The
commenier also asked for darification
as {o whether States will need to
estimate DSH payments and then do a
settlement, or whether DSH payments
will need lo be ve.

Hespoase: Th:hmbquld:munnl
intended to require States o implement
retrospective DSH ies nor
delay the making of DSH payments
consistent with the authority of the
approved Medicaid Siate plan. CMS
recognizes that Stsles must estimate
unmmhdmlnd!&rwmml

&nﬂaﬂlﬂbmhﬂaﬂm&euﬂl

current final dain. Moreover, the
regulation will ensure that CMS has
dila necessary to determine whether the
ultimate DSH was consstent
with all statul irements. Hecsuse
FIP is anly av for proper DSH
puyments, some Stales may determine
that a retrospective reconaliation is
dusimble. The transition period in the
regulation ensures that States are nol

uditing

Comment: A few commenters said
some of these dain elements are not
mvailable within the specified
h:ncﬁ-m.'mqmdnﬂadhl.wmh
Medicaid related data is readily
mailable directly to the Stale, data
regarding Medicare payments and
discharges and non-Medicaid/non-
Medicare data are not readily available
to the State in efficent formats and
timeframes required by the propased
rule. Moreover, they said that the Iagin
huspital cost reporting provides States
with a very small, possibly
unmanageable, window of time to
umplde-:dmbmllhcuwlyraquuaé

uldupmdmi audil.

: Under Section 1923(j) of
the Act, States must perform audils
nssociated with defined periods of time.
In consideration of the many comments
relaled to timing issues associsled with
gathering the data necessary to identify
the cosls and revenues, CMS has revised
the final rule to include the following
changes, which we believe will afford
ample time to obinin final dats and
analyze that data.

In order to provide for some
uniformity in the application of the
report and audit requirements among
the States, we have identified Medicaid
Slaie plan rate year 2005 as the first
time period subject to the audit. This
revision recognizes that fiscal periods
wed by hospilals, States and the
Fodem! Government may vary. The
Medicnid Stale plan rule year is a time
prriod defined and used by each State
to make DSH payments under the

approved Medicaid State plan, and
should be the base period for analysis
and audit of DSH payments. The siatule
refers to the reparting and audil
requirements applying to “fscal year
2004 and therenfier™, but we are
qm!ymgﬂednﬂﬁhhplnﬂhya.
2006 because, in some Sinles Medicaid
Slaie plan mate year 2004 may have
begun priar to the beginning of Federl
ﬁ:nl}-

In rmcognition of potential delays in
nthmngnmdud:n{mhnn.mh-m
exiended the period for ongoing report
uﬂluditmhmi-iuuunﬁluwmdd
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the Federal fiscal year that is at least
three years afler the dose of the
Medicaid State plan rale year. We

As,

Medicaid State plan rale year. This three
year period accommodates the concem
expressed in many comments regarding
clnims lags and is consistent with the
varying hospiial cost report periods and
adjustments. And we have provided an
additional extension of the time
for the reports and audils for Medicnad
Shhplmr*yuzmwm

may be concurrently completed

b’sm“mmhm
that a State makes a retroactive

adjustment to the non-NDSH payments
after the completion of the sudit for that
r Medicaid State plan rate year,
the would necessarily have
received and bookad the revenues in a
t Medicnid Stale plan rate
year. Under these cdreumstances, the
revenue adj would be measured
during the sudit of the Medicasd State
plan rate year in which the revenues
were received.
Comment: A few commeniers would
like clarification as lo whether the
independent audilor can base
certification on the fact that Medicaid
loases alone justify the DSH payment,
Ih:mbylllamagthemd;iwhw

recommend for clarity sake that the
proposed rule be amended lo include a
provision granting Stales the option to
not repord uninsured costs for some ar
ullhoq:llllswhu'euduullm
justify the DSH payment made.
Hesposse: Most Stales do nol make
DSH payments based solely on
Medicaid uncompensated care costs.
Bud, as discussed previously, if a Slate
does so, then the State may report only
the Medicaid portion of uncompensaied
care for each hospital, if it obtains from
the hospital a cerlifiontion that the
hospital also incurred uncom
cure for individuals who have no health
insurance or other third party coverage.
When we review certified audit reporis
submitied by States, we will consider
whether more Bexibility would be
wurranied, and we may address the
issue in future reparting instructions.

15. Institutions for Mental Disease

Comment: One commenter noted that
the rule, under Verification 3,
dounnlm&!m‘“llﬂ,m

a definition of an Institution
for Menial Disease (IMD). This is
problematic sinoe the Social Security
Al clearly estsblishes that IMDs ane

entitled to participate in Medicaid DSH
aenpnlnr:wgqnmvilhthc
suggestion that the reporting
requirement should indude
identification of whether the DSH
fucility is an IMD: we have revised the
and form o do so.
An additional limit applies {o the
percentage of the {olal Federally
determinad DSH allotment for each
State that can be used for payments to
IMDs that otherwise qualify for DSH
paymenis under the Medscaid Staie
plan. Identification of whether o DSH
fncility is an IMD will assist CMS in
assessing the appropriateness of the
DSH payment.
The IMD limit does not supersede the
limit that is the

haspital-spechic
primary focus of the reparting and

limitations under Section 1905(a) of the
Act, which excludes coverage for
patients in an IMID who are under age
65, except for coverage of inpatient
psychiainc hospital services for
individuals under age 21. For Medicaid-
eligible individuals under age 21, or
over age 656, uncompensaied care cosis
those eligible individuals would be
mpa'lnd-umpmulndmhhrlln
Medicaid population. For the costs of
servioes provided to those patients
between the ages of 22 and 64 who are
otherwise eligible for Medicaid, the
treatment for the hospital-specific limit
may vary based on Stale pmctices. Many
States remove these individuals from
eligibility rolls for administrative
mnmm[mdmu:lmmﬁhlhulf
are from the IMD); if so,
the costs should be reporied ns
uncompensated care for the uninsured.
Stntes that do nol remove the
individuals from the Medicnad
eligibality rolls should repart the costs
as uncompensated care for the Medicaid
population. DSH made to
IMDs are subject {o the same audit and
report requirements as all other DSH
haspitals to which the Stale has made
payments.
16. Ownership and Type of Hospital
Commest: A few commenters noted
that reparting on the type of hospiial,
type of ownership and the classification
of operator is not required under
Section 1001 of the MMA. They
questioned why CMS propases such
information to be necessary to comply
with the reporting requirements
included as uncompensaied care.
Hespozse: We agree. The regulation
and reporting form have been modified

o remove the requirement to repord the
ownership sintus of a hospital and type
of hospital.
C Auditing
1. Generl

Comment: Many commenters
guestioned the ability of the Siades to
actually collect this information and
have an independent audit com
within one year afier the end of SFY
2006. One commenter said that
demanding 2005 cosl report daia for
SFY 2005 also means that most, if not
all, of the cost report data forwarded to
CMS will be as submitied by the
hospiials becsuse the States will nol be
nble to review and audit the cost reporis
before the reporting deadline.

Response: The information required
under the audil is readily available o
hospitals and the State based an
financial and cost tools. As
discussed above, we have revised the
liming requirements to extend the
length of ime lo submil required reports
and audils to permit submission as laie
as the last day of the Federal fiscal year
ending 3 years afier the end of the
Medicnid State plan rate year, with a
special timing for the audits
for 2006 and 2006, which will be due
by December 31, 2000. We believe this
nccommodaies mast of these concems.
We also note that we expect that reporis
and audils will be based on the best
available information. If audited
Madicare cost reports are nol available,
the DSH repart and audit may need lo
be based on Medicnre cost reports as
fled.

&-neﬂ.(hcmmmhrnnhdthll
most of the will
require the hospital o report
information directly {o the State, and

aplmdwnul’lhuSldnudue—

furnishing bospilal services for
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individuals without health insumnce or
other third party coverage. This
methodology will need to exclude cosis
from the calculation costs for services
furnished to individuals with third
party covemge, prisoners, duplicate
accounts. individuals included in

charges. The methodology must operate
in such a way as lo provide the Siale’s
independent audilor confidence that the
dain 15 an accuraie representation of the
hospital’s eligible uncompensated care
charge and revenue datn

G:mn! A few commentiers
questioned sccess to hospital records
and other jurisdictional issues. Such
ncoess would need o be discussed,
decided and clarified for the Siates.
State suditors may not have jursdiction

to audit private hospilals.

audil and the nccompanying report.
Information can be obtained from

existing cost reporis and financial
information. These documents would
include the Medicare 256206 cost
repart, sudiled hospital financial
statements, and hospital accounting
records. States and audilors also have
access Lo information from the States”
Medicaid Management Information
Sysiems. We expect that Siates and
auditors will need lo work with
hospitals {o develop a methodology that
cun be applied to these records to
properly calculate uncompensated care
costs incurred in furnishing haspital
servioes for individuals without health
insurance or other third parly coverage.

Comment: A few commeniers noted
that although hospitals submit the
newly required S-10 Warksheet (S-10)
for their Medicare cost reports, the
information required by that Worksheet
does not direcily parallel the data
required in the new reporting
requirements. In addition, although both
seck delerminations of hospitals’ {otal
uncompensated care costs, they apply
different methodologies for calculating
such costs. Thus, DSH will be
confronted with making one set of
calculations for their annual reports and
another for their State’s annual DSH
repart. If States perform calculations
with the requested datn to determine
DSH pa , why not discard (c)(6)
&ru:gh[cllﬂ]mdmﬂhlqunul
mpyolw-lplym!nlmldmhr

all hospitals in a parficular fiscal year?
Each hospital's payment calculstion
could appear on sepambe pages or
warksheels.

Hesposse: Worksheet 5-10 is not pari
of the Medicare 2552-06
process used {o allocate inpatient and
aulplhul!hnq'hlu-h. The cost
allocation process utilized in the 26562-
ﬂmdmpodumduulnhy

component of

and uninsured hospital costs for
purposes of cnlculating the hospitnl-
specific DSH limil. The Medicare 2552-
916 cost report, in conjunclion with
haospital financial information,
including hospilal accounting records
and Medicnid Management Information
Sysiems dain, may be used lo determine
uncompensated care costs for the
calculation of the hospital-specific DSH
limils. We expect these calculations to
rely primarily on existing information,
as outlined in the General DSH Audil
and ing Protocol that will be
availshie on the CMS Web sile. We
recognize, however, there may be
situstions in which the ital may
have to work with the Siate to develop
new data or methodologies {o allocate or

*Eomment: % few

eal: A few commenlers said
{hat currently, there is no one source of
dain to meed the increased reparting
requiresnents. The sources of dala are

management 1
that data will not be from consistent
daia sels is possible.

Hesposse: We expect these
calculations to rely primarily on
existing information, as ouilined in the
General DSH Audit and Reporting
Protocol available on the CMS Web site.
We recognize, however, there may be
situations in which the may
luvalomk'tlh!ha&ialnduwlnp
new daia or {o allocnte or
adjust existing data. And it may be
necessary for auditors {o develop
methods to test, verify the sacoumcy of,
and reconcile dain from different
sources. CMS has developed a Gepeml

DSH Audit and
wulﬁhmﬂlemnbﬂulmy

assist Stales and auditors to utilize
information from each source identified
shove and develop the methods under
which cosls and revenues will be
determined.

Commest: One commenter noted that
ane State Medicaid agency annually
surveys all hospitals near the beginning
of its fiscal year and hospitals
their daia for o twelve month period, but
this period does not maich the Sinte
fiscal year. Further, the commenter
noted difficulties in anal yzing the data

ﬂﬂes[ﬂlpﬂyﬂzﬂlmopunhl

participation raie and with the timing of
their XSH allotment. These commenters
noted that the requirement in the
propased regulation for States to report
and audit their DSH and enhanced
payment programs on a State fiscal year
busis will cause =
administrative burden and will not
m:urdnls y reflect the basis upon which
the Stade is
i Wa hre s fn
regulation to indicate the Medicaid
Slate plan rale year as the period subject
to the annual audit. The basis for this
modification is recognition of varying
fiscal periods between hospitals and
Slates. The Medicaid Siate plan raie
yvar is the period which each State has
elected {o use for of DSH
paymentis and other payments made in
reference to annual limits.
In instances where the hospatal
financial and cost reporting peniods
diiffer from the Medicaid Staie plan rate
yuar, States and auditors may need o
review multiple audited
financial reports and cost reparts o
fully cover the Medicaid Stale plan rate
year under audit. Al most, two financial
and/or cost reports should the
appropriaie data. The dain may need to
be: allocaled based on the months
covered by the financial or cost
reporting period thal are included in the
Medicnid State plan period under audit.
OMS has developed a General DSH
Audit and Reparting Protocol which
will be available on the CMS Web site
that may assist States in using the
information from each source identified
above and developing the methods
under which costs and revenues will be
delermined.
Comment: Several commentiers smd
this would be a reporting burden on
Critical Access itals and will
distmct from needed resources o
provide services to the uninsured. One
commenter noled that a reporting
burden exists because hospitals may not
keep self-pay collection

: The DSH audit will
primarily rely on exisling Enancial and
cost reparting tools currently used by all
hospitals participating in the Medicare
program and therefore, should not
grnerally divert msources necessary to
provide services to the uninsured. These
documents would indude the Medicare
2552-96 cost report, nudiled hospital
fnancial information. and hospital
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Sysiems and the approved Medicsid
State plan governing the Medicaid and
DS&_I;-MWGM%M

To the extent that hospitals do not
nq:-rd:ly:dmh!yunmnpmdndm
related i services provided to

individuals with no source of third
party covemge from uncompensated
cure costs not eligible under the
hospital-specific DSH limits, hospitals
will need to modify their accounting
systems to do so. Setting up an
account to
. A~ e
individuals receiving inpatient and/ar
outpatient services from a hospital
should be an accounting sysiem
adjustment not far removed from the
process of seliing up an account for any
Far purpases of the initial audits,
States and suditors may need to develop
methodologies io analyze current
audited financial information including
hospital accounting records to properly
segregnie uncompensated costs.
Comment: A few commenters stated
the regulation should provide more

hospital’s overll cost-lo-charge miio. In
that instance, the commenters indicated
ihllheShbmnmhimedmd

State fiscnl year and, therefore,
would be two cost reporiing periods
during a Stale fiscal year. The
commenters asked if applying a
hospital’s latest available
ratio to that hospital’s Federal Gscal
vear Medicaid and uninsured charges be
an acceplasble and rasonable method to
aalculale that tolal cost of care.
Hesposse: We expect that State
reparts and audils will be based oa the
besi availsble information. If sudiied
Medicare cost reports are not available
for each hospital, the DSH repori and
audit may need to be based on Medicare
cost reparis as filed We nole that

hupuhhmdhﬂwlhemdmpuhng

and apportionment process as
prescribed by the Medicare 2662-06
cosl report process. To the exient that
these cost reports do not contain the
minmdlmnnadedlwthnﬂﬁl

haspitals to modify their accounting
{echniques. In those circumsiances, for
the initinl audits, it will be necessary to
review other source materials such as
-l':::‘d ital Ainancial records and
o

cooperatively {o develop such

methodologics.

CMS has developed a General DSH
Audil and Protocol which
will be avai CMS Web sile
lhdlhwldmlsuulud-ldllnum
uftilizing information from each source
identified shove and developing
methods lo determine uncompensated
cosls of fumnishing hospilal services to
{ae Medscaid and unsnsured

;-lyqu:!wlhempnhmlhmp:hl
and putpatient haspital services they

haspitals and auditors in the completion
of the DSH audit. This Protocol includes
generl instructions regarding the types
of information to be provided by
haspitals to the State and ils suditor as
well as the calculations the suditor will
make based on the data provided.
Specifically, the protocol delsils the
process of using the Medicam 2552-96
cost report, hospital cost to charge ratios
and hospital charges for inpatient and
outpatient hospital services for which
the recipient had no source of third

audit. The protocol will be available on

hospitals will need to modify their
accounting systems lo do so. Setling up
an sccounting category to aggregate
charges and revenues associated with
uninsured individuals receiving
inpatient and/or outpatient services
from a hospital should be an accounting
sysiemn adjustment not far removed from
the prooess of setting up an account for
any other payer calegory.

For of the initinl nudits,
Stales and auditors may need to develop

information, and
jpital scoounting records io properly
segregate and identify DSH eligible
untoen e costs.
Comment: One commenier noted that
a Slate’s Depariment of Social Services
signed a Parinership Plan for the
purpose of “establishing a stable
funding mechanism for the State's
Mnmmdmlhllenhbdn
accountnbility while assuring the
avai Bnancial resources to
provide needed health care o the
program's bepeficiaries.” The
commenter noted that additional
auditing and reporting mquirements, as
addressed in the regulstion,
seem to be unduly burdensome and
poteatially costly to the State and the
s

Hesponse: Section 1923(j) of the Acl
umluulud:lwdmputl(l'q
requirements applicable to all Siales
thal make DSH payments. As part of this
prooess, CMS must deleemine if all
hospitals receiving DSH payments
unifer the Medicaid Stale plan actually
quulify to meeive such paymenis and
thal actunl DSH payments do nol exceed
the hospital-specific DSH limit for the
same

To the extent that a Sinte makes DSH
paymenis within a Section 1115 waiver
demonstrtion and/ar a Parinership
Plan, the Siate is nol exempled from the
ruls surrounding DSH payments,
particularly those at 1923(g) of the Act,

the OMS Web site. and the audit and reporting
Commest: One commenter noled that quirements 1d still apply to thal

identifying uninsured patients is Stale.

complicated by the restrictions on Ii should be noted that the

of reviewing each account history to
identify the reason thal an insumnce
company did nol pay.

Hespozse: To the extent that hospitals
do not separstely identify
uncompensated care related to services
provided to individuals with no source
cf&i:dpul:ym&um

care cosls not eligible
undulbahuphl—wﬁclﬂlhmﬁ

Partnership Plan primarily addresses
funding of the Medicaid progmm, and is
not relevant to the issue of whether
particular paymenis are suthorized
unider the approved Medicnid Stale plan
and may be the basis for FFP under the
Fedem! statute, ledlqm-aml
the subject of this
Comment: A few commenters
suggested the creation of a $500,000
thnshold of DSH paymenis before an
in-depth nudit pursuant to 42 CFR 455,
new Subpari C is triggered. Many small
hospitals have historically low DSH
allotments, and the administrative costs
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of the proposed DSH reporting and
disproportionately onerous. If this
exemption is not possible, the
commeniers {hat Stale with
a DSH allotment under ,000 be

allowed to use a hospilal’s independent
auditor atiestation to meet the sudit

detailed audils are justified and whether
an sudit that reviews a sample of
hospitals annually might be just as
effective and considersbly less costly.
One commentier recommended thal the
requirement be to verify that the Stale's
calculation formula provides for
inclusion of only uncompensated care
costs of furnishing inpatient and
outpatient hospital services to Medicaid
d@hhmdmduhnndmdlndnnh
wﬂhmmdmrdpﬂ.

to hospitals that receive low DSH
payments. The audit and reporting
requirements under Section 1923()) of
the Act apply to all States that make
DSH payments, with respect to each
hospital moriving a DSH payment. The
statute further requires that CMS obtain
mhmmﬁamilnvmfy&ldmch

P‘dmmnmphdmdupuds

mumlhd-:hllﬂ-lpamlu
appropriate and does not exceed the

hﬁhl—rpmﬁcm-llmu!.
data elements necessary for the

Shhbmﬂq:iehlhn[ﬁlllmixl-:d

received by a hospilal in a particular
oare costs of thal hespital in that same
year s determined using the dain
provided in the cosl, ulilization and
financial reporting documents described

above.

Finally, auditing a Staie’s ovemll DSH
payment methodology will not ensure
that DSH payments lo each hospital do
uulwmdlheddukwﬂymuuml

DSH limit.

Comment: Commenting State
Medicaid offices staled that the
Medicaid program already represents a
huge sudit task for their offices, and that
adding the additional respoasibility of
auditing hospital data for each hospital
receiving a DSH payment would be an
extremely large amount of additional
work that would be nearly impossible to
fil within required lime frames. One

commenter sxid that unless this
requirement can be met through the
ascceplance of evidentiary
documenistion from the

haospitals, lu:thsmﬁﬂtmuncnly
be made by the auditors’ actual
observation of the hospilals’ recards.
The commenier complained that
sending auditors to physically visit
every qualifying hospital is onerous and
expeasive and the commenter
questioned whether it is CMS’ inlent to
require this extensive a drill-down.

Hesposse: Section 1923(j) of the Act
instructs States to audit and report
lpanﬁcplymhundspm:lﬁ:mﬂh

The responsibility of the auditor is o
measure DSH payments received by
haspital in a parbicular year against the
uncompensated care costs for the
incurred by that hospital in that same
year. The auditor must follow
audit standards and develop sufficient
confidence in the dala o cerlify the
results.

CMS has developed a General DSH
Audil and Reporting Protocol io provide
guidance to Stales, DSH hospitals and
auditors in the completion of the DSH
sudit. This

calculations the auditor will make based
on the data The Protocol will
be available on the COMS Web site.

Commest: Severnl commenters noled
that a reconcilistion that must be
completed no laler than cae year afler
the completion of each State’s fiscal
year will place a substantial burden on
haspitals. They asserled thal this would
mean that will have to provide
the State with uncompensated care dala
for FY 2005 before it is required for the
FY 2007 DSH computation. They further
because uninsured patients are difficult
{0 identify until all collection efforts
with other payers have been pursued,
which can tnke several yeans.

Hesposse: As discussed shove. we
have revised the ki uirements to
extend the length of time to submil
required reports and audits o
submission as late as the last day of the
Federal fiscal year ending 3 years afier
the end of the Medicaid Siale plan mte
year, with a special timing provision for
the sudits for 20056 and 2006, which will
be due by December 31, 2000. We
believe this saccommodates most of these
concerns. We also note that we expect
{hat and audils will be based on
the best available information. If audiled
Medicare cost reporis are not available,
the DSH repart and audil may need to

be based on Medicnre cost reports as
Riled.
Comment: A hcmhumd

will raise costs for * * * hospilals and
Shstes (that ultimately will be shared by
the Federnl Government) that result
neither in improved quality or acosss
nor in any measurshle gain in accuracy
or efficiency, particularly al this time
when Congress and the Administmtion
are intently focused on reining in
Medicnid expenditures. They argued
that diversion of scaroe hospital
resources from other productive
aclivities to achieve, i best, only

costs outweighing the benefit of the

Response: Section 1muuuu of the
Act that DSH cannot
Achagiees it DRSS e

lﬂnﬁ]nﬂheﬁd..-ldﬂadbylhe
MMA, instrucied Stales {o audit and
repori DSH payments made by Stakes
and campare those payments to the
uncompensaied cure costs as set forth in
that haspital-specific DSH limil. This
regulation implements those statulory
mﬂ.llmdrepwlmumﬂund

ad

We expect md-ul:rlnu
will rely on existing financial and cost
reporting processes currently used by all
hospitals participating in the Medicare
program and therefore should nol create
an undue bunden on states and

in reporling compliance with Federl
Medicnid law.

Protocol to provide
g:.ndm!n , DSH haospitals and
suditors in the completion of the DSH
audit. mmlmduw
instructions regarding the
mmwhmddh&em
and its audilor as well as the
on the dain provided. The Protocol will
be available on the CMS Web sile.
Comment: One commenter noted that
neither the MMA nar the rule
ck-iydlhdlhemd:pmdmlmdﬂnr
an opinion on whether the
Shllesmlmldmnhnulamdutbl
“Cinly uncompenssied care cosls of
hnnuhmgm)ﬂimlndouwnl
hospital services to Medicaid eligible
individuals and individuals with no
source af third coverage * * *",
or whether the intent is for the
independent auditor to perform an
indepth annual audit of the hospitals
records and cost reports in order (o
verify the hospiial reporting processes
as well as audit the Staie’s methodology.
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One commenter questions whether the
requirement is that each State hire an
auditor to look at each hospital's

. 3 ~

calculstions.

Hesposse: Section 1923()) of the Acl,
as added by the MMA requires Stales o
nudit and repart on hospital
DSH pa and this rule makes clesr
that this obligation includes
cost dain. The responsibility of the
auditor is io measure DSH payments
received by a hospital in a particular
year against the eligible uncom pensated
care costs of thal hospital in that same

’-Srlﬂs“dmdihnﬂﬂ.lnudh
obinin data from hospilals and may
need to work with itals to develop
new data or methodologies to allocale or
adjust existing data. And it may be
necessary for auditors to develop

souroes. This audil function is not the
same as the function of the hospital’s
own auditors, however, and would not
involve a review of the hospital’s
procedures. Bul the auditors must
review the overall methodology for
accumulating data to ensure that the
dain reflects the requined
elementis. In other words, the
independent auditors must review the

speci

that the data accursiely represents the
hospital’s eligible uncompensated care
costs consisient with the sistutory
criteria.

Commeat. One commenter said that
in their State hospital ives
are required lo sign a survey of dala for
DSH purposes, in order to cerlify that
the daka is accumie and in sccordance
with hospiinl records. There is a
supporting documentation for potential
nudits. The commenter asked if this
process was sufficient or whether all the
supporting documentation needed io be
housed at the Medicnad

Besposse: Section 1923{j) o! the Act
requires audil and repori of hospital-
specific DSH payments and hospital-
specific uncompensated care costs.
While survey data submitied by the
hospital may be an imporiant source of
information, the suditors may need o
examine the methodology followed to
arrive af that survey dals, and may need

compare [XSH payments received by a
hospital in a particular year with the
actual eligible uncompensaied care
costs incurred by the hospital in thal

same year. Unreviewed survey dakn is
not sufficient lo sstisfy the stalulory
instruction of the MMA.

CMS has developed a General DSH
Audii and Reporting Protocol to provide
guidance o States, DSH hospitals and
auditors in the completion of the DSH
instructions the of
information to be provided to the State
and ils auditor as well as the
calculations the auditor will make based
on the data provided. The Protocol will
be availshle on the CMS Web site.

Commest: Many commenters siafed
that the auditing requirements are costly
and burdensome o both the hospitals
and the Slaie, creating another source of
dmmhwbhmpwhlpnrhnpuhm.
The commeniers
mmdhdufihenddxhnmlﬁnmnlmﬁ
that hospitals would incur and
e
will rely primarily on documenis
already available to hospitals, and thus
the audit data burden will neither be
significant nor costly. CMS also believes
that it is unlikely that a hespital will
decline to receive Medionid DSH
paymenis merely because they must
provide information to the Siale o
verify that DSH paymenis do not exceed
the hospital's DSH eligible
uncompensaied care costs.

Commest: One commenter asked
whether the “independent audil™ isa
Bnancial audit, or an audit of agreed-
upon procedures. The commenter
md.nhdlhni.:hlummdﬂo{wd-

upan procedures, it would be helpful if
sudit program and procedures
clarification were provided

Hesposse: Theplupoaeul"ﬂnmdllu
to ensure that Stales make DSH
paymenis under their Medicaid program
that are in compli with Section
1923 of the Act The nature of the audit
encompasses both program and
Bnancial elements making it impossible
to label as a iraditional inancial or

audit.
P B mudit review of the State's

Medicaid program is limiled {o ensuring
that DSH payments are consistent with
the approved Medicaid State plan and
Federal imi
will rely in part on financial,
and cosl report data i
haospitals. This data should be subject to
genermlly acoepled sccounting
principles, and suditors may need {o
verify the methodology used for
calculating such dala. These fnancial
elemenis will demonstrale that Federal
paymenis were claimed in compliance
with Fedeml statutes.

Commest: One commenter’s opinion
shoul the most practical manner in

which the Siate could meet this
regulation is o require hospitals to

of their annual financial statement
asudit. Auditors of the Medicnid
[=s pari of the Stale’s Single Audit)
could then rely on these audited
certifications and evalusie esch State’s

hospilals receiving DSH payments. For
exnmple, States may establish
procedures for hospitals to provide
detailed audited data that can be relied
on by the independent certified DSH
auditors. We do not agree that these
pm“mcmphlrlynlhhluh
for an independent certified audit
obtained by the Staie itself. Nor do we
agree that the Stale’s single nudit can
substitule for the DSH audit
responsibility under Section 1023{j) of
the Adl. The purpose of the Stale's
single audit is different from the DSH
audil responsibility, and we read the
sintule to require a distind, focused
review of DSH payments.
Comment: Several commeniers
rmcommend that CMS socepl the current
awdit af their Staie. One
commenter said thal hospitals in the
State that are currently required to
complete annual certified independent
audits of their uncompensated care dain
are only required to perform audits
usng generally acoepied accounting
principles and strongly recommended
that the definition be changed so that
audiis may be performed under those

inciples already in l::uhu
FePits madiied Rautarint duin. The
hospiials of some Stales already
independently certify uncom
care dain submitied to the Stale and
submit these audited financial
sintements along with their annual cosl
reports. The information in the cost
reporis comes from the hospitals’
accounting systems that have been
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impede States from dwnlnpu:g

on by the independent certified DSH
auditors. We do not agree that these
mdummmnplehlymhhhh
for an independent certified audit
oblained by the Stake itself. Nor do we
agree that the Siale’s single audil can
substitule for the DSH audit
responsibility under Section 1923()) of
the Act. The of the Siaie's
single audil is different from the DSH
mdllmpnnlibll.lly.mdwemdl.ho
slatute to require a distinct, focused

that the audit must be conducted
pursuant lo the government auditing
slandards is unduly burdensome. Most
audiloes in the privale seclor use
generally accepied accounting
principles (“GAAP”) to sudit hospitals'
financial dain. Thus, the independent
nuditors invalved in

hospital audils and who use the GAAP
siandards lo do these audits may not
even be familinr with the generally
acoepled government auditing
slandards. In any case, it is inefficent
o require these auditors o perform
another audit of the same dain using
different auditing standards. At a
minimum, States or hospitals should be
allowed {o use sither the GAAP
standards or the government auds:
lhdulhmnmﬂlgthn asdit .

ples
nudils conducted of government
arganizations, progmms activilies,
funclions or funds. In general,
government nudits are either
performance audils or financal audits.
In either type, the focus is on the

however, is a further reason why

hospital audit efforts and the DSH audit

have separate focuses and require
analyses.

The DSH sudit and report is a
slstutorily required component in the
administration of the Medicaid
The purpose of the audit is o ensure
that States make DSH payments under
their Medicaid program thal are in
compliance with Section 1923 of the

Social Security Act. The audit does not
encompess the review of the Stale’s

conducied in line with Federal statulory
limils. In addition, the DSH audit will
rely on financial and cosl repori data
provided by hospitals that are subject to

generally acoepled accounting
pnrupluupl.dnl’l.lnlrmn-y
reporting function

Commest: Chu:mhrmdsum
auditors may find that base year Bgures
cannot be verified to the extent

previously necessary, are now
Hespozse: Sintes and auditors will

need to obinin data from hospitals and
may need to work with hospatals to
develop new data or methodologies to
allocste or adjust existing data. And it
may be necessary for suditors to
develop methads to lest, verify the
socumcy of, and reconcile data from
different sources.

Commeszt: One commenter nobed that
the propased rule appears to have
greatly expanded the required scope (of
Sed:mmzaﬁlzmlb!ndmg&e
Sinte respansible for

documenintion of dats.
Amminglhnl(MSdoundinlﬂxdh
place such a reparting burden on the
Sintes, the commenter requested that
CMS clarify that the documenintion
mlhhup-hl-mpnfhddnhu
limited to coll and
retaining State dots and does not
include documentation for dala that 2
b?lll might otherwise have available.
se: Sintes and nuditors will
nmdhvukmlhbu;uhhln
determine the extent to which original
patien source dota is
and needs to be retained by the State.

2. Timing of Payments Under Review

Commest: A few commenters
questioned whether DSH payments
made by a Slale afier SFY 2006 for dates
of services prior to SFY 2006 are subject
{o the new auditing and reporling
requirements. They noted that,
currently, a few Sintes moke DSH

is after receipt of setiled cost
report from the Medicare fiscal
intermediary and applies the DSH
alloiment based on dates of service. For
example, ane Siate made its DSH
payment in SFY 2003 for dates of
servioe in 2000 (using the 2000 Federal
DSH allobnent and settled Medicare
cost reporis).

Hespozse: Unless otherwise specified
in a Stale plan, the year in which
payment is contemplated and sccrues
[even when subject to adjustment) is the
DSH rafe year to which it applies. Many

States have provisions thal provide for
DSH payments based on prior year data,
but that does not mean that those

o ke xarple, F thl e o .

lhmtlwdbdol’mydummlhaﬂsu
paymeni methodology would lake three
years {o resull in payment changes.)
Each State should be aware of the
Medicnid State plan rate year for which
a DSH is made.
Comment: A few commenters said

the State in efficient formats and
timeframes required by the proposed

rule.
Response: The commenier specifically

questions the availability of non-

Medicnid hospital dala necessary to

huﬂathe-ﬂﬂ.'fbumlym
id related dain relevant for the

DSH nudit would be the inpatient and
outpatient hospital charges to
individuals with no source of third
party coverage. This information is
available in records.

Sinoe the deadline for the
nuidﬁndmph-hamuhndndhal
least three full years afier the close of
the Medicnid State plan rate year subject
hlnd.ﬂ.hmplhhwnnd:lhve
necessarily included this charge data in
their as-filed Medicare cost

G:nllﬂlt.(hnmnmhrmhdd
would avoid mi ifoss
clarified whether the required data
element refers o gross revenue (full

for services) ar nel revenue
[expecied collections afler revenue
adj is.)
.Un:unpnn-lrdmmlh

populations, reduced by revenues
received under Medicaid (not including
DSH payments) and further reduced by
paymenis received from or on behalf of
the uninsured population (not including
paymenis made by a State or local
government for services to indigent
patients).

Comment: Many commenters
mcognized that the proposed
regulstions are effective for SFY 2006
and sinied it is inappropriate Lo require
an audit for SFY 2006, when the rule
outlining the required data to be sudiied
had only been two manths
afier the close of SFY 2005 (August 26,
2006). The commenters urged a
prospective application of these
requirements effective for the first Stale
fiscal year thal begins afier the date the
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final rule is issued, to allow sufficent
time for respondents to identify data
mgmurud-ndwln

mnuldluuchdlil..\ﬁw

uses actual cosls and payments, and
because of the deadlines for the audits
and reports, neither Medicaid payments
nor audiled cost information are
available. Numerous commeniers stated
that should CMS require an
independent audil, il would be virtually
mpumhlnintsumtnmdlheme
m po-e'l‘l:e:hldwymal
Section 1922(j) of the Acl requires
nudits and reparts for fiscal year 2004,
bul we are implementing this provision
prospectively with Medicnid State plan
rale year 2005, because thal is the first
Medicaid State plan rate year that
necessarily begins in or after Federal
fiscal year 2004. With thai clarification,
and because audils are
aclivities, we do not believe this rule
has any retroactive effect. Moreover, as
discussed above, CMS has modified the
m.lﬂnmtnaddtmthnhnmg
conoerns expressed by these
commeniers. The regulation has been
maodified to:

1. Identify the Medicaid Siale plan

rale yeoar 2005 as the Arst time period
ject to the audit i E

Zw&eﬁnnwpuindﬁ:r
submission of completed audil reports
to the last day of the Federal fiscal year
(FFY) ending three years from the
Medicaid State plan rate year under
Medicaid State plan rale year must be
nudited by the lasi day of FFY 2010.

3. Provide for a special tmnsition ime
period for concurreni completion of
Medicaid State plan rate year 2005 and
Mnldlhlzx&:phmbur:iﬂ.ﬂ

audit report within 90 days of the
completion of the sudit.
5. Provide for a iransilion period for
reliance on sudit findings, so that audit
will not be given weaght until
hhdlmdSHepInubymZﬂ‘llmd

Comment: Many commenters said
that this requirement could not be met
if the regulations mquired a
retrospective audit, because final
setilement of hospilals’ cost reports is
lmullymnhnpxlupnnmmpluhon
by a Medicare intermediary of
that can tnke several years. Clnu
commenier noted thal the requirement

year afier the close of the fiscal year is
unatininable because the majority of the
dain required can only be derived from
lheueda:ndculmpmtwhlchu
submitied no sooner than five months
afier the end of the fiscal year. Given the
detnil involved in the audit, the
commenters indicated that there will
not be encugh time to meoeive cost
reporis, review and setile the reparts,
and provide dala to the suditor, who
would need fo this tentatively
settled cost report data for each of the
States’ DSH providers. One commentier
stated that the regulation should be
clarified to permil the required report to
be based on a hospital’s as-filed cost
report, and time should be allowed for
States to collect the additional datn
needed to meet the reporting
requirements. One commenter said the
haospitals in the Siate scoumulate and
report cosis based on the hospital's
Medicare cost report (HCFA-2552-96)
which is generally not available before
21 months after the hospital's year end.
Moreover, the commenter indicsied that
such do not use the same fiscal
year as the SFY, and thus the cost
information is not available on a SFY
basis. The commeniers also indicated
that timing issues are also complicated
by the facl that Medicaid claims may be
submitied by hospilals to the Stale up
o one year afler the dale of service.
Hesposse: We discussed above the
revisions made to address comments on
frames for reporting and suditing
requirements. We expect that reparts
and audils will be based on the best
availshle information. If sudiled
Medicare cost are not available,
the DSH report and audil may need to
be based on Medicare cost reporis as
filed. We recognize that, in many
instances, hospilal financial and cost
repori periods will differ from the
Medicaid State plan mle year. In these
instances, States and suditors may need
{o use multiple nudited Anancial
and hospital cost reporis (CMS 255246,
fnalized when available or as-fled) to
fully document the appropriasteness of
DSH payments for the Medicaid Sinte
plan rate year under audil. The dala
would then be aliocated bused on the
moaths covered by the Anancal or cost
reporting period that are within the
Medicaid Stale pericd under audit.
Far instance, if a Medicsid State plan
rate year runs froe july 1, 2004 through
Inne!ﬂ 2005, but a DSH hospital
receiving under the Medicaid
State plan opemiss its financinl and cost
reporiing based on a calendar year, the

that the certified sudit be completed one  Siate and suditors may need lo use

reporis for calendar years 2004 and
2006 Cosle and mvenuss of serving the
Mu!lmdmdumnlmudpopdlbm
would be allocated from each financial
and cost ing period, in this case
half from each repori, to delermine the
data for Medicaid Siate plan mie year
2006.

Comment: One commenier said that
due Lo delays in receiving setiled cosl
reports from Medicare Inlermediaries, a
State may distribute more than one year
of DSH pa to hospitals in a given
Stale Fiscal Year. The commenier asks
for confinmation that the Stale should
submil a sepamie Annual DSH Report
for each year of DSH payments,
regardiess of the date of DSH payment.

Response: The DSH Audil musi be
performed and to CMS on an
annual basis, which should reflect the
basis for all DSH payments made for the
Medicnid State plan mie year, even if
the DSH payment for thal period is
made in a subsequent year.

Comment: A few commenters
guestioned whether a detniled audit
manual should be prepared by CMS in
order o assure compliance with the rule
when promulgsied and to aveid
disputes afier payments have been
made.

Response: CMS has developed a
General DSH Audit and Reparting
Protocol to provide guidance to Siates,
DSH hospitals and suditors in the
Protocol includes geneml instructions
regarding the types of information to be
pmﬂdadbyhoqnhhlnﬂwSHelnd
ils auditor as well as the calculations
the auditor will make based on the data
provided. The Protocol will be availahle
on the CMS Web site.

1. Audit Objective and Dein Sources

Comment: Several commentiers
expressed their opposition (o the audit
aspect of the proposed regulation. While
commenters believe that the audits
dlnuld&dlillonlylhahllmqﬂam
objectives: determine whether
individual States are their
own formulas for the aloulation of DSH
payments and haspital-specfic DSH
payment limits; verify the accuracy of
Slates’ calculations; and determine
good-faith efforts to make those
calculations in compliance with Federal
propased regulation exceeds these three
objectives. The commenters hope that
are, in fact, various ways for Stales o
make these calculations while
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remaining in compliance with Federal
guidelines.
Besposse: Section 1923(j) of the Act
that Siates audil actual DSH

under the formulas in the approved
Medicaid State plan are within the
Imlpthl—spu::ﬁl:m-lplym{hnmsu
aalculaled by the Stale. The Medicaid
State plan includes the reimbumsement

States ulilize to make
Medicaid DSH payments. While Staies
typically include a within the
Medicaid State plan that such payments
will not exoeed sach qualifying
hospital's DSH limil, such
reimbursement methodologies do not
identify cost components that are
necessary for calculation of the hospilal-
specific DSH limits. Instead, States ofien
h’plymlpm'pmrdyonlumy
data reported by DSH hospitals to
calculate hospilal-specific DSH limil,
ddlnhchumllyp-nlly-ad.thdhy
Siates to ensure compliance with
statutory limils on DSH lnunh
While CMS recognizes Shates
must use estimates to delermine DSH
payments in a given Medicaid State
plan raie year, Sachnnloza(j]nll.heﬁd
requires confirmation that such
payments do not exosed the cost
of 1993.
Commeat: A few commeniers

the ion should clarify

the source for the information to be
provided for the audil, paricularly as it
perinins lo the paymenis made for the
services, The commeniers specifically
asked whether the information should
be an discharges during a State Bscal
year (Medicare pays based on
discharges), admissions dunng o State
fiscal year (some Siates pay based on
admissions), or aclual payments made
dunugthe&*ﬁlnlywwdh-d
when the services were
Besposse: Section 1923(j) of the Act
requires siaies to report and audit
hn:prlul—cpnuﬁ:l)ﬂlpumbwd

uncampensated care
cosis. To meet this requirement, States
must perform nudils associnted with
defined periods of lime and must
identify the actual costs incurred and

reports and audits. Because each Staie

CMS has developed a General DSH
Audit and Protocol will be
available on the CMS Web site to assist

uncompensated care costs in fumishing

populations.

Commest: A few commenters sinbed
they currently have no way of verifying
pymhhhﬂpthhhylhdsmd
managed cure
inpatient and dhocpthl
services furnished to Medicmad eligible
individuals because pnyments to
haspitals are paid direcily by the
mannged cure plans. The commenters
indicated thal Staies have ne frst hand

payments in total for purposes of the
Annual DSH Reporis.

Hesposse: There ane three ific
types of revenues that musi be included
in the audit to which the Siake
conducting the audit will not have
direct acoess. They are: (1) Medicaid
and OSH payments received by the
haspital from a Staste other than the
State in which the hospital is located:
(2) Medicaid MOD payments: and, (3)
uninsured payments. The Siate must
rely on hospital sudited financial
stntements and hospital accounting
records for Lhis information. The Staie’s
Medicaid Management Information
System has the most central and current
information for in-Stale Medicaid fee-

and DSH payments and will be the

lonmn ofm:hg-ym!.m
information

uamlﬁbmlyhmampmhngm
haspital. The State and CMS must rely
on hospatal Medicnre 25562-96 cost
reports to provide this information.
Commest: One commenter requested
CMS clarify thal it is accepiable o
report dafa for o recent prior period,
expecied changes between the dala

nulhchmpmndmdl.baﬂ&lmpu‘lmg

nz'qnm We read the report and
is to call for actual
dlh.rdhnrlhmuhmlﬂldlh.'l‘o
accommodate the delays in oblaining
data, we have extended the deadlines
for submission of the reporis and audits.
While CMS recognizes that States must
use estimaies to determine initinl DSH
paymentis in a given Medicaid Siate
pl-lnhy_ Section 1923(j) of the Acl
squires confirmation that such
Elmhdondwudlheond

the Omnibus Budget
of 1993. We do not believe estimales are
sufficient to meet this requirement.

Comment: One commenier questioned
the mmifications of reporling cosis and
payments in oul-of-Slate and border
hospitals, and asked whether the audit
tesn would be responsible for DSH
amounts for oaly hospiials in the Staie
or far all hospilals (in State and oul of
Staire) that received Medicaid DSH
dollars from that Siate. The commenter
suggesied thal, in order o avoid
duplicate payments, CMS should
outline a methodalogy to be ulilized
when auditing hospitals that receive
[SH payments from more than one
State.

: A State is
Ew‘wbmdeh
uncom care costs for only those
[ISH hospitals that are located within
the State. This method will allow the
auditor to recognize DSH payments
rmeceived by a hospital from other Sinkes
in addition {o the DSH
received by that hospital under the

“home-Stale’s” approved Medicaid
State plan.
For Staies thal make DSH paymeats to
hospitals locnted in other States, the
State must include in the reporting
mquirements the DSH payments made
to hospitals localed outside of the State,
but would not be required to audit those
out-of-State DSH hospital’s toial DSH
paymenis/iotal eligible uncom pensaied
care costs. This method will ensure that
no DSH hospital is audited more than
one lime per year for purposes of the
[SH auditing and reporting
mqui Is under the MMA.

ment: Many commenters noled
that the DSH program has allowed
hospitals to extend access to healthcare
for many poor and uninsured
individuals. They noled that the new
mguirements include significant
administrative ex and
respansibilities o both the States and
hospitals. Severnl State Medicaid

ired to audit
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resulling in a decline in the delivery of
healthcare servioss to the uninsured
ctizens and the patients treated from
some Indinn Reservations.

HAespozse: CMS does nol believe that
since the audit relies on documents
already available to hospitals. CMS also
belml.lullluunhtelyalwlphl
will decline to receive Medicnid DSH
payments for uncom care
lmplybuzmalllahuphlmuﬂ

in the verification that DSH payments
do not exceed the hospital's eligible
uncom care costs as required
by Federal law.
The Stale is responsible
adminisiration of ils Medicaid progmm
and the successful completion of the
DSH audil as part of thal administration.
Cosls associated with the audit are
eligible for Fedeml administmtive
maiching funds.
Comment: Many commenters stated it
would be extremely labor intensive and
an excessive reporting burden for (DSH)
hospitals {o maich is received
from individuals {o payments received
for individuals for which there was no

third party because it does not
currently dnﬂsntnuiuuh:;l.!{
To the extent haspitals

of third party coversge for the inpatient
and outpatient hospital services they
receive from uncompenssied care costs
not eligible under the hospital-specific
DSH limils, hospilals will need o
modify their accounting systems
prospectively io do so. Setling up an
accounting category to aggregnie charges
individuals receiving inpatient and/ar
oulpatient services from a hospital
should be an accounting system
process of seliing up an account for any
other payer
Farpurpuudthemhnlnxd.lh

Comment: Many commenters have
stated thai it is unclear who must pay
for the audit.

: The DSH audit and report
is a necessary element in the
adminisirstion of the Medicaid program.
The cost of the sudit is the
responsibility of the Siate and can be
maiched by the Federnl Government as
a Medicaid administmtive cost of the
State.

Commest: Severnl commenters noted
the propased requiresnent for the
independent cerlified audits is unduly
burdensome. Several States have had in
plnhrnmmlzrdlw-
requiremnent that hospalals submit
certified public sudit or certifications of
haospitals’ uncompensaied care data.
This is followed by the single Siale
audit of Stale’s DSH program which
irsts and verifies all of the elements that
are currenily required by the DSH state
plan and State law requirements. To
impase an additional layer of nuditing st
considersble expense lo States is

Hesposse: Section 1923(j) of the Act
ires States to audil actual DSH
made under the approved
Medicaid State plan agninst actual
eligible uncompensated hospital costs
in the same lime period. Hence, the
audit requirement will necessarily
measure whether payments made under
the formulas in the approved Medicaid
Siate plan are within the hospital-
specific DSH payment limils as
calculated by the Sinte. The cerification
required in the regulation is n
certification of the sudit performed to
determine compliance with the
haospital-specific limitalions impased by
Section 1923 of the Act.

While the DSH audit will rely on
existing financial and cost reporting
tools currently used by all hospitals
participating in the Medicare program
including sudited hospiial financial
statements, hospilal accounting records
and the Medicare 255296 cost
these source documents simply provide
dain o the audilor. Ceriicntion of these
source documents is nol sufficient to
m!hnlmplmllduun&
exceed the limits and
would not allow CMS o camry out the
intent of the law which was o ensure

independent certified audit will venfy
that the DSH payments suthorized
unduthnlppmvedundmﬂstlhph
are within the c DSH
limils defined under Federml law.
Commest: Several commenters
dltiﬁ:nﬁnnqlnliugwhoil
for
mdepeudmlnndlllndmumtglhu
requirementis are mel. For example, it
could be presumed thal these sudit
requirements are the responsibility of
the State’s suditor, the Stale Medicmad
program’s auditor, the Medicaad
*ncysshﬂ'wthurquﬂ.urh

.,

s suditar.
Ahmmm-dduuuldm
what constitules ™ " and
propose that CMS consider
“independent audit™ lo mean an audit

ind af the that does
nol require the State to contract with a
pnvnh-ndurmdlhngﬁrntnmuphh
. One commenter questioned
terms in the rule siating
lhlllhemdﬂmmthmdepmd:nlnd
certified presumes that a cerbified public
accouniant or comparable
must the audil or is the Stale
allowed to engesge the services of 2
contmcior with different skill sels s
lang as the auditor is independent? One
coenmenter questioned whether
“independent audit” means that a State
may em its current outside auditors
to ronduct audit and reporting
mqmumhrqmmdhylhepupu-d
ulstions,

g recognizing that
pnmw:llbmnd:ﬁedlnnuﬂhe
-dul:hunnlmd:hngmdrepu‘hng

mlim The lerm “indepeadent™
means that the Stake Audit
Agmcywuyulhﬂcl’&ﬁm&d
operates independently from either the
Medicnid agency (or other agency
making Medicnid payments) or the
subject hospital(s) may perform the DSH
audil. Slates may not rely on non-CPA
finns, Ascal intermediaries,
incependent certification progmms
currently in place to audit
untompensated care costs, nor expand
audils of hospital financial stalements to
cblain sudit certification of the hospital-
wcific DSH limits.

Section 1923(j) of the Act requires
Skzies to report and audit speafic
payments and specific costs. The
responsibility of the auditor is to
measure DSH payments received by o
hospital in o particular year against the
eliphle uncompensated care costs of
that hospital in that same year.
Certificntion means that the
independent auditor engaged by the
Staie reviews the criteria of the Federal

include a review of the Stale's sudit
profocol to ensure that the Federal
regulation is satisfied, an opinion for
each verification detniled in the
regulation, o delermination of whether
or not the State made DSH payments
that exceeded any hospital’s specific
DSH limit in the Medicaid State plan
uﬁ:jwuudnrnldal.m:atﬁnbm
should also i any dain issues or
other caveats that the suditor identifies
as impacting the resulls of the audit.
Comment: Several commentiers
believe the most muanner in
which the Sinte could meet this audit
regulation is by requiring hospitals to
have their uncompensated care dala



REQUEST FOR QUOTATION
[MED13004] [Audit Services — Disproportionate Share Hospital Program]

77938

Federal Register/ Vol 73, No. 245/ Friday, December 19, 2008/Rules and Regulations

audited as part of their annual financial
statement audil. Avditors of the
Medicaid program (as part of the Siate’s
Single Audit) could then rely on these

required verifications for their own

independent auditor, so the auditor

oould these verifications as

parl of the sinndard audit One

commenier staled it is not clear if audit

procedures applied in any other audils
i wauld be

bya
has had its own independent audit be
considered “certified™ for the

independent audit requirements of this
rule.

sudils of hospital inancial siatements to
oﬂﬁnmﬂi’lmﬁﬁnﬁmul’ﬂlﬂhﬂp“
DSH limits. Section 1023{)) of
the Act MMA imposes sudit and
diSh‘hlﬂlS

determine
1621 of the Social Security Act.

While the DSH audit wall rely on
existing financial and cost reporting
tools currently used by all hospitals
partici the Medscare program
Mlu&mww
statements, ital accounting records,
und the Medicare 2552-96 hospital cost
repart, these source documents simply
provide data lo the auditor.
of source documents or uncom pensated
e cost progmms is not sufficient to
ensure that DSH paymenis do not
exceed the ific limits and
would not allow CMS to carry oul the
intent of the law which was {o ensure
that each DSH hospital will not exceed
its hospital-specific limits.

Comment: Severl commenters
indicated thal most of the requirements
outlined in the proposed regulations
require datn that will be obtained from
hospital cost reports. The commenters

questioned whether the Stales will be
responsible for completing individual
haospital audils in grester delail prior to
mnpldmgl.hanm-lmpmt(kn
commenier whether having

the dain sudited by an independent

audit firm engaged by the DSH hospitals
would satisfy the i audit

wwml.urwhslhuﬂalumlld

to audit the daia?

Rapmn'lemhnwlhdhnﬂd
will rely primarily on already availahle
dn:nmd-hh.'l'hesr:mmdmddmm
use extmcied hospital
cost and financial mm- »

nm'y&xlhe&hlelomﬂah&e
DSH audit and report should, in part, be
information the State already gathers to
administer the DSH progmm.

Siaies and auditors will need o
obinin data from hospitals and may
need to work with hospilals to develop
new dain or to allocate or
adjust existing datn. And it may be
necessary for auditors to develop
methads lo test, verify the accumcy of,
and meconcile daia from different
sources. This audit funclion is not the
same as the function of the hospital’s
own auditars, however, and would not
involve a review of the hospalal’s
financial controls and intemal
procedures. But the auditors must
review the overall methodalogy for
sccumulating dats to ensure that the
resulting data reflects the required
elements. In other words. the

ihat the datn accuralely represents the
hospital's eligible uncom pensated care
costs consistent with the statutory

criteria.

Commest: A few commenters
indicated thal many Stsies have
mruled.lm-nuunldhm

ﬂupnlm:dennuaniewthn
audit datn burden will be that
significant since the audil may rely
primarily on already available
documenis. The State and auditors can
cost and financial reporting lools

ented with Siate data

from the State's Medicaid Management
Information System. The dain elements
necessary for the Siate to complele the
DSH awdit and report should, in part, be
information the Stale already gathers to
administer the DSH progmm. The Slale

with engnging an auditor but that cost
is eligible for Federal administmibive

matching funds.
ﬂ:in-ent: One commenier siated that

using an i 1 auditor would
adid administmtive cosls to the
Medicaid . The State

CMS to confirm if DSH funds can be
used {o fund the cost of the sudit, and
if the Sinte can claim FFP al the DSH

matching mte

: State costs of the audit ame
administrative costs of the Medicaid
program, and not DSH costs. The DSH
program was established by Congress to
help offset uncompensaled inpatient
and outpatient care provided by
hospitals to Medicaid individuals and
the uninsured. Slaies may nol scoess
Pcdnlmﬁmdmghpurpmdhu
than reim hospitals for
unreimbursed inpatient and outpatient
services provided to Medicaid
individuals and individuals with no
source of third party coverage for the
inpatient and outpatient hospital
services they received.

The DSH audil and report is a
necessary element in the adminisiration
of the Medicaid program. The Stale is
respoasible for the successful
completion of the DSH sudit as part of
that administration. Cosls assocated
with the audit are eligible for Federnl
administrative matching funds.

Comment: Numerous commenters
noted that the rule does not
address how the audits will be paid for
and there is a concemn that the State
Medicaid will pass on these
additional costs to DSH hospitals. The
commenters recommended that CMS
stube nffirmatively that the cost of the
audits should not be passed on to
huspitals. A few commenters noted that
since the cost of audiling esch DSH
huspital’s records to satisfy the new
audit requiremenis will be substaniial
and recommended il be funded by a
specinl appropriation to the Siates for
such purpose. Many commenters
meommended that CMS recoasider its
conclusion that the regulation would
not have a significant economic impact
and should underinke appropriaie
aralyses under Executive Order 12866
and the regulatory impact analysis to
coasider how the burden on hospitals
could be lessened.

Response: We still do not believe thal
this regulation will impose a significant
impact. The final rule allows the DSH
audils to be pari of a hospital's existing
annual financial. If this is the case, the
custs to the hospital should be minimal
since the annual hospital financial audit
isalready n i L Slates ame
respansible for the administration of
their Medicaid programs and the
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successful completion of the DSH andit
as of thal administralion.
t: Numerous

ikl i pai s
regarding the mechanics of compli

with the requirement for States {o have
DSH payment programs independently
audited annually and o subemit those

Hesposse: As a condilion of
continued Federal OSH funding,
pursuant lo §455.204, Stnkes will need
to be in compliance with audit and
reparting requirements. CMS has
developed a Generl DSH Audit and
Reporting Protocol which will be
availshle on the CMS Web site io assisi
States and auditors in ulilizing
information from each source identified
above and the methods under which
cosis and revenues will be determined.
In addition, an auditing and reporting
scthedule is described in earlier
responses to comments and is also
included in the final regulation.

Comment: A few commeniers noted
that their Stales have experienced
numerous dificullies when contracting
with external audiling firms. Subjecting
ench hospital's DSH daia to another
nudit at the Slate level would be an
crhmdyhmgmd

ve Inrl.haShbwuld
noinddmgvﬂuﬂhlhnuudlhng

process.

Hesposse: The DSH audit and report
is 8 necessary element in the
administration of the Medicaid
The State is responsible for the
successful completion of the DSH andit
as pari of that administralion. Cosls
associated with the sudit are eligible for

the Single Stale Audit Agency or any
other CPA frm thal operates
independently from the Medicaid
agency and the subject hospitals may
the DSH audil. Siates may not
rely on non-(CPA firms, fiscal
intermediaries acting as agents for a
Sinte’s Medicaid program, independent
cerlification programs currenily in place
to sudil uncompensated care cosls, nor
expand hospital financial siatements to
nlimmddcuhﬁatmoﬂhchupdﬂ—

agency

auditoes to gather the data and perform
initinl datn analysis for the DSH awdil
However, the audil must be cerified by
an independent suditor as described
above.

Comment: One commenter questioned
whether it is CMS’ intent {o prevent an

independent CPA firm, contracied by a
State to sudit Medicaid cost reports on
the Stale’s behalf, from being able to
audit that ssme stale’s DSH

mx@'lmm dards.

1f so, the commenter if any
contmct with a Staie’s Medicaid ageacy
would impair the independence of a
C?Aﬁmin;mﬁxmingthel]ﬁﬂmdﬂ
required in the rule.
Hespozse: The intent of the
i that Stales use i
suditors to certify the DSH audit is to
provide a qualily end product based on
consistently applied auditing standards
unbiased

uirements

fact that a CPA firm conlracts with the
Medicaid agency to audit Medicaid cost
reporis does not disqualify that firm
from being considered independent and
therefore qualified to perform the DSH
audit as long as the contmct permils the
auditor to exercise independent

i'ml: Many commenters

thcnndwblhuﬂwSH.uludd
agency would be appropriate for
mtﬁedmdepudmlmdﬂmrdmgln
generlly accepled government audiling
standards. If an independent ausdit of
ench Eacilily is required, the
commenters asked if Siale Medicaid
program auditors would be considered
independent to perform the hospital
portion of the work.

Hesposse: The term “independent™
means thal the Single State Audit
Agency or any other CPA firm that
opemies independently from the
Medicaid agency or subject hospitals is
eligible to perform the DSH audil. States
may not rely on non-CPA firms, fscal
intermedinries acting as Agents for a
Siate’s Medicaid program, independent
certification progmms currently in place
to audit uncompensated care costs, nor
expand hospital Anancial stsiecnents to
oblain audit cestifiontion of the hospital-
specific DSH limits.

States may use Medicaid agency
auditors to the data and perform
initinl data analysis for the DSH audit.
However, the sudit must be certified by
an independent auditor as described
shove.

Commest: A few commenlers siaied
that the financial effectiveness of the
sudits would be enbanced if the

lnwun:ulthlnpnvie

firms. Time world be saved because the
intermediaries have all the necessary
information. This may also be helpful to

intermediary meets the definition of an
independent CPA firm and operaies
under n contmct thal ensures
unhpmdml ent. The term
mulnsl.hl!lhe
ShleAudd.Apncy or any other CPA
firm operaies independently from the
Medicnid ors hospitals.
Cnllllerq — t:]nesl:u:uai:l’:.l
whether it would be appropriate for the
Slate’s Auditor Geneml's office to
perform the independent audit of DSH
Paymentis using the Genemlly Accepted
Standards.

Government Auditing
: The teemn “independent™

mieans that the Single State Audit
Agency or any other CPA Brm that
operaies independently from the
Medicnid agency or
may be qualified to perform the DSH
andit

Generally Accepled Government
Audiling Standards are the principles
governing audils conducted of
government programs
activities, functions or funds. In general,
government audits are esther
performance audils or financial sudits.
In either type, the focus is on the
gvernment entity, its management of o

finuncial

the audit is to ensure that States make
DSH payments under their Medicaid
program that are in com with
Section 1923 of the Act. The audil does
not encompass the review of the Siale’s
overall Medicnid progmen, it simply
ensures that one portion of the progmm
is conducted in line with Fedeml
siatulory limits. In addition, the DSH
m)ddmllnlyuuﬁmalladmcl

sinbility of disproportionate share
hospitals and Stales and their
reguirement for finality, with respect to
priar year DSH payment delerminations.
They asseried that allowing Stales {o
make good-faith efforts to estimate
hospital-specific DSH payment limits,
s0 long as Sintes are using the mosi
mcently available data, would help
prevent situations in which Stales
lednandlolﬂulpllnhhhu:kpul

DSH payments io hospilals—a situation
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that would be especially burdensome
fior the very kinds of hospitals that DSH
payments are intended to help. One
mmlxmti-!ﬂzm-wm!u

. e g

unnmunh
mdmhdﬂlddmddhuﬂhldylhl
these hospitals could repay any
amounts lo the Medicaid program from
current operating income.

Hesposse: We recognize that States
must use estimates to delermine DSH
payments in a given year. The

will provide informaticn that

help ensure that the actual DSH

payment made by Slales based on those
estimales do nol exceed the actual
eligible uncompenssied costs under the
hospital-specific DSH limit. The
transition period included in this
@MmmlhdShbmﬂhwe

nolnehnwlhcmﬁdmmmml
could be completed without an
additional annual cost repaort for an
annual period that differs froen ils
established fiscal year cost

period and an additional audit that
would tie the hospital costs o the Stale
year-end versus hospital year end and
DSH paymenis with the same year
actunl uncompensaied care costs, They
asserted that the verification
requirement is an
unreasonable and completely

and often duplicative sudits. Many
critical acoess hospitals do not bave the
excess manpower and resources o
accomplish this additional sudit. In
many Stabes, il disturbs an effective and
eﬁdmlsydmlhllllmndym
Fedeml standards for in:-ity.

Hespozse: The on
mﬁmmmm
tools currently used by all hospilals
participating in the Medicare program.
We expect that State reports and sudits
will be based on the best available
information. If audiled Medicare cost

are not available for each
hospital, the DSH report and awndil may
need {o be based an Medicare cost

as filed. CMS does not believe
that the audit data burden will be

t since the sudit relies on

documents already available to
hospitals.

Comment: Many commenters noted
that it would be an administrative
burden to perform retrospective reviews
and adjust each year's DSH payments.
Therefore, the commenters request that
CMS audit the data used by the Sinie o
determine the prospective DSH

payments paid during the State fGscal
year based upon the CMS approved

care costs in the ssme audited SFY.
se: Section 1923(j) of the Act
impases audit and e,

requirements on all Siates thal make
DSH paymenis to all DSH eligible
hospitals within the Stale. As part of
this process, CMS must delermine if all
under the Medicaid State plan actually
unlify Lo receive such payments and
hm[ﬂl{m&m&nd
exceed the hospital-speafic DSH limit
for the same
Dﬂlmhnlﬂndﬂdby?cdeﬂl
law to each qualifying haspital's
specific eligible uncompensated cure
cost in a given year. Auditing a Slaie’s
DSH t methedology will not
ensure that DSH actually
made by Siaies do not exceed the
statulonly required

DSH limit. Verifying cosl elements
within a DSH payment methodology
would nol allow CMS {o carry oul the
intent of the law which was {o ensure
that each DSH hospital will not exceed
Commest: One commenter said
Verification 3 would be a burden on the
Siate. Another commenter sinted that
the mguirements in Verificntion 3
work by the independent auditor (and
added cost to the State and Federal
governments) for unnecessary dain

analysis.

se: msuuummml
Verification 3 in the will
create significant additional work for
the independent auditor nor the States.
The auditor engaged by a Stale to
complete the DSH audit must rely on
information provided by the Siate and
DSH hospitals. This information will be
based on existing financial and cost
reporting ipols as well as information

independen
asuditor may utilize in developing audit
report. The State must provide the
auditor with information pertaining lo
the Medicaid Stale plan DSH payment
methadologies and the methedology
utilized by the Stale uses to estimate the
hospital-specific DSH limits.

CMS has developed a General DSH
Audit and Reporting Protocol to provide
guidance to Stales, DSH hospitals and
auditors in the completion of the DSH

instructions regarding the types of
information to be provided by hospilals
to the Stale and its auditor as well as the
cilculstions the asuditor will make based
on the daia provided. The Protocel will
be availsble on the CMS Weh site.

The DSH audit and report is a
necessary element in the administration
of the Medicaid program. The cost of the
audit is the respoasibility of the Stake
and can be maiched by the Federal
government as a Medicaad
administmtive cost of the Siate.

Comment: One commentier questioned
whether it is CMS” intent that the term
“sppropriale” indicales documenintion
that has been verified and/or sudited.
The of the term may also
make il difficult for an independent
auditor to provide an opinion. As an
aliernative, and assuming that all other
mquirements will be clearly defined, the
commenter recommends that CMS
coasider an alternative that o Sinke

hospitals ving paymen|
under the Medicaid Siaie plan actually
qualify to receive such paymenis and
urhulhuachnl[lﬂlpyw[hmlm-&m
within the hospital limit
irhmwﬂmmhn
limited by Federal law o each
qu.lhfytqhuplhl'sqnc:ﬁcehjhle

nooen pensated care cost limil. Several
uud;bbylhnlupu:hr&netﬂhm
highlighled the need for greater scrutiny
and have indicated that calculations
performed by State agencies or hospitals
are not relisble.

Concerning the of data
verification . Stales and
auditors will need to obtain data from
hospitals and may need to work with
hospitals to develop new data or
methodologies to allocate or adjust
existing data. And it may be necessary
for suditors to develop methods to lest,
verify the accurncy of, and reconcile
dala from different sources. This audit
function is not the same as the funchion
of the hospital’s own auditors, however,
and would nol involve a review of the
hospital’s financial controls and inlernal
mrporting procedures. But the auditors
must review the overall methodaology for
accum data lo ensure that the
resulting data reflects the required
elements. In other words, the
independent suditors must review the
methodology for arriving at hospital-
specific data, and must have confidence
that the dain sccumiely represents the
hospital’s eligible uncompensated care
costs consistent with the ststutory
criteria.
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Comment: A few commenters are
concerned that the reporting
requirements, as staled in the proposed

suggest that there is only one
way lo calculate DSH paymenis and
hospital-specific DSH payment limits
when, in reality, Fedeml guidelines give
States some leewny in making these

their mandate very lilerally. One
Irdhlls_lud:hfmll:e

methodologies.
danficstion, the auditor may reverl to a
reasonableness iest when clarifiontion is
lacking, which may not meet the
olpchmaf@ﬁmmulphﬂg&m

Bapnln We agree that States may
have some Aexibility in i the
payment provisions under their State
plan, and we expect that auditors will
consult with the Siate agency on such
interpretative issues. The calculation of
lhehnrp!hl—spuuﬁ:hulh is less
discretionary; DSH paymentis ame
Il.ml.!.ﬂdl!er&nlhilot-d:

Ilmmlemlﬂndv“lyaﬂadm
o health care for all children, not just
Medicaid beneficiaries. Hospilals may
be foroed to close programs or clinics in
arder {o cover revenue losses and acoess

emergency
expensive visil for Medicaid and will
invariably result in ever more crowded
emergency roams.

Hesposse: DSH paymenis are a way o
provide additional funding to hospitals
that serve a disproportionate share of
low income patients, but the statule
limits DSH payments to each hospital o
the toial uncompensated care costs in
serving the Medicnid and uninsured
populations. Since these limitations
have been in place since 1963, CMS
does not believe that any hospital could
ressonably have relied on recsiving
funding above that level. CMS
recognizes thal Sistes must wse
estimates to delermine DSH payments
in a given year. The information
availshle

suditing

will assist States in ensuring thal those
estimates do not genemte DSH
payments that exceed the haspital-
specific DSH limit.

Commest: Ope commenier believes
the independent audit requirements
should be included in the existing
framewark for audils of Federal

nndatlnSmgleAud.l!M
ﬂ ude the fve ilems requiring
verification in the OMB Circular A-133
Compliance Onae
commenier suggested revision of OMB
Circular A-133 Compliance Supplement
{o require the Siale Medionid program’s
auditor lest this reporting requirement
by ensuring the Medicnid program
assurances from the hospilals,
properly reporied the results to the
Centers for Medicare and Medicnid
Services.

Hesposse: The DSH audit and report
is n necessary element in the
administration of the Medicaid program.
The purpose of the audit is to ensure
that States make DSH payments under
their Medicaid program that are in
compliance with Section 1923 of the
Social Security Act. DSH payments are
a small partion of a Stale’s Medioid

and the OMB Giroular A-133
direction is far larger in scope than this
audit.

1t would be inappropriale to make the
revisions to OMB Circular A-

123 as OMB Circular A-133 specifically
exempis Medicaid paymenis made by
the Siate because these Medioud
payments are not considered to be
Section [Section 206, Basis for
Determining Federal Awands
Expended]”. In addition, S E also
indicates thal the scope of the A-133
Audit shall cover the entire operations
of&elndalmnrahpuhml.m

ar W
It be noted that the Single

Siate Audit Agency qualifies as
mmdﬂﬂym&e
and, therefore, could
puhwlhenﬂlmdllnlbulmh
from the Si Stale Audit Act.
Commest: commenier
confirmation that the audit would be a
Program Performance Audit of the Siate
as defined in Government Audiling
Standards, July 1969, Chapler 2, and as

the case of inancial audits that lead to
the expression of an opinion as defined
in Chapter 3. One commenter noled that
requiring the audils of the Stales o be
perfarmed under Genemlly Accepled
Government Audiling Standards

(GAGAS) will ensure thal the reporis ame
socurmte and can be relied upon by third
party users. One commenter slated that
there are three sets of standards within
GACGAS: Finnncal Audits, Attestation

lngagements, and Perfformance Audils
and questioned which sel of standards
would apply to the independent audit of

: The
jenerally exceed the
objectives of the DSH audit and
GAGAS rules govern the audits of

government organizations, programs
activities, functions or funds. In general,
government audits are esther
performance audils, atiestation

S Eia) s pachcmance s
and performance audils,
the focus is on the government entity,

:l.lmmldnmlndlnrlhe

The DSH audit and repaort is a review of
2 segment of the Medicaid progmem and
therefare does not fall within the scope

cngegemen

narrower focus (less than full progmm
ln-iﬂ]nnd.lhudnm.mymln
more fil with the scope of the
[1SH audil and However,
uliestation agreemenis under GAGAS
rules include standands beyond non-
governmental attestntion agreements
und these additional standards excesd
the scape of the DSH audil and regort.

The DSH audit and isa
necessary parl of the administmtion of
the Medicnid progrm. The purpose of
the audit is to ensure that States make
[ISH payments under their Medicaid
program thal are in compliance with
Section 1923 of the Social Security Act.
The audit does not encompass the
review of the Staie’s Medicaid program,
il simply ensures that one portion of the
program is conducied in compliance
with Federal limits. In
nddition, the DSH audit will rely on
financinl and cosi report data provided
by hospitals that are subject to generally
lmpladucmuuhngmmphlup-l
of their primary reporting funclion.
4. Section 1115 Demonstrations

Comment: One commenier believes
the propased rule as presently dmfted
will have a significant impect on
hospitals if an exemptlion is not
provided. The Siale has opemied its
[ISH program for a number of years in
sinict accondance with the prescriptive
{erms negotiated between the Staie and

audit
reporting requiremnents on all States
that make DSH payments. As part of this
process, CMS musi delermine if all
hospitals receiving DSH payments
under the Medicaid Siate plan actually
qualify to meoeive such and
that actual DSH paymenis do nol exceed
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the hospital-specific DHS limit for thal  payment is known. They asked how lo : Based on the modifications
sume period. To the exient that a State  report regular Medicaid rate o the audit and ing deadlines and
makes DSH payments under n waiver that are not known ot the end of any the Medicnid two-year timely filing

demonsiration, the Stale is not

exempied from the nules surrounding

DSH payments, particularly those at

1023{g) of the Act, and the sudit and
ing requirements would still

operate their Medicsid programs under
Federal waivers would do their
Medicaid DSH mpnrh.ng.'l'hn
commeniers
lhu;ldspomfythllﬂnDSH
and audit requirements do not apply to
Staies that do nol make DSH payments
or are not required to comply with DSH
requirements pursuani {o Fedeml
X af DSH requirements. The
commeniers urge CMS to exempi States
with 1115 waivers from this rule if the
waivers are based on cerified public
expenditures (CPEs) for Medicnid and
DSH paymenis. One commenter slated
that the recent implementation of the
State’s 1115 waiver compleiely changes
the way DSH payments are calculsted
fior the Siate’s hospitals, therefore, this
audit requirement would be duplicative.
Hespoase: 'I'hunDSHnldllll:ld
reparting requirements apply to Sintes
with Section 1115 demonstrations o the
extent that the waiver list associated
with the demonstmtion does not
explicily waive the Siale from
com with Section 1923 of the
Act. The DSH audit and reporting ime
frames for States with DSH programs
and Section 1115 demaonsirations are
subject to the same time fmmes as those
Siates without 1115 demonstmtions.
The only exception would be if 2 Stale
has a demonstration project under
Section 1115 that includes a waiver of
the requirements of Section 1923 so that
the State does nol make Medicaid DSH
payments at all. In that instance, since
there are no DSH payments, the DSH

nudit and reparting requirements would
not apply.

5. Time Pericd Subject to DSH Audit
and Report

Comment: One commenter asked for
darification of the treatment of DSH
payments when a Stale makes a portion
of the fiscal year's DSH payments afier
the end of ils fiscal year. One
commenier asked whether, when DSH
payments are made on an accrual

has been filed, whether the Sinte

hospitals have the ability io appeal their
payments, 8 process that could exiend
the period of time before the final

given Stale fscal year. Ope commenter
said thal many Staies allow Medicaid
providers up o a year to submit claims
following the daie of service. As such,
the commenter indicated that there is
often a significant lag in paymenis to

care figures would be oversiated if only
caost incurred and payments meeived
during a SFY are considered.

Hespoase: Since the deadline for
reporting the audil Andings has been
extended to af least three full years afier
the close of the Medicaid Staie plan rale
year subject to audit, hospitals would
have received all Medicaid and DSH
payments associated with that Medicnid
State plan rate year. This two-year
priodmodll:ﬂlheun&yﬂr

in many comments
mpn'hngdnmlqumdumnnlhnl
with the varying hospital cost reparting
periods and adjustments and
accommodates DSH payments made
fram different allolment years.

11 should be noted that, lo the extent
that a Sinle makes a retroactive
adjustment {o noa-DSH payments afler
the completion of the audit for that

Medicaid State plan rale year,

ived.

The treatment of post-audit Medicaid
payments, including regular Medicsid
rate payments, tal and
enhanced payments, Medicnid managed
care payments, DSH, and “selFpay”
revenues and other collections
including liens would be ireated as
revenues applicable to the Medicaid
Siate plan rale year in which they are
mceived.

Commest: Several commenters noled
that the Stale is required o indicale the
Medicaid Managed Care Organization
Paymenis paid to the hospital for the
SFY being reparted. Claims may be
submitied to the Medicnid Managed
Care Organization (MCO) for payment
up to one year afier the date of service.
Therefore, payments made by the MCO
for cdlaims with dake of service in the
SFY may be submitied up {o a year after
the servioe date by the hospital. The

would not be availshle before
12 months after the SFY at a minimum.
Obtaining the amount paid by the MCO
for the SFY being re is not
passible by the end of the SFY.

claim limit, there should not be a
significant adjustment to Medicnid
payments that would warmnt a
correctad report. To the exlent that such
an adpustment to Medicaid payments
pocurs, no correcied audit or report is
necessary. To the extent thal a Stale
makes a retroactive adjustment to non-
DSH afier the completion of
the audit for that particular Mediond
Stade plan rate year, the hospital would
necessarily have received and hooked
the revenues in a subsequent Medicaid
Staie plan mte year. Under these
circumstanoss, the revenue adjusiments
would be measured during the audit of
the Medicnid State plan mie year in
b. Verification I—Proper Reduction to
Uncompenssied Care Cost

Comment: Several commeniers
believe that different parts of the

ion define “uncom| care

nuh"dlﬂu'mﬂy and they should be

cootmined in §§ 447.209(c)15) and
155.204(c). Sevem] commenters believe
that Verification #1 requires sach
hospital receiving DSH payments
reduce its uncompensated care costs by
the smount of DSH paymeats received
in any given year. The commentens
argued that the sintule deardy defines
the DSH limit so that DSH payments
should not be offset agninst the hospital
! limits. noted that the
W&WNS@T‘IMG)M,
requires the auditors to verify “‘the
extent to which™ the costs have been
reduced. Thus, if costs have nol been
reduced at all, the auditor would verify
that fact and the audit requirement
would be met. The regul langunge
should be revised to be consistent with
the statutory requirement. Other
ceenmenters stated that the propased
rule an audit verification that
sach disproportionate share hospital in
I.I:nSI-leh-mthmdlh

care costs in order to
laﬂadlbelnhlmuualufchmﬂdnsu
expenditures. They are not clear how a
bospital can demonstrule this, as costs
genermilly are not reduced by
expenditures. One commenter
recognizes that CMS likely based its
formulation of the verification
requirement on the statulory language,
which contains similarly confusing
lerminology, requiring the audit to
verify “the extent to which hospitals in
the State have reduced their
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uncompensated care costs to reflect the
tolal amount of cliimed expenditures
made under [the Medicaid DSH
statuie].” The commenter suggests that
a more useful interpretation of this
statutory langunge would be to require
verificntion that DSH paymentis have not
exceeded uncompensated care cosls.
HAesposse: The purpose of the siatute

“ Ere Clabos b --.J-l -—l---'l ncu
S JPUBSLEE LU B LAAEs

ullsllndeu.nduuw

.

we have determined that verification 1

is designed to ensure thal hospitals ame
ahle to fully refnin the DSH paymenis
made to them for the uncompensated
cost of providing inpatient and

outpatienl hospital services o Medicaid
beneficiaries and individuals with no
source of third parly covemge net of all
Medicaid paymenis received and
payments by or on behalf of individuals
with no source of third parly coverage
for the services they received. We have
revised the regulation text to make this
clearer.

7. Verification 2—Calculation of Hligible

the individual hospital DSH limit
praspectively, the one-year Gling
requirement be atlzinshle [af lesst
after these rules lake effect) if the
requirement is caly to validale the

of the calculation.
But for those Sintes that do base the
determination an current yeor costs, a
repart based on a final audil of hospatal
cost reports could not be submitied
within one year. Final settlement of
hospitals” cost reports is typically
contingent upon completion by a
Medicare intermediary of audits—a
process that can inke several years. CMS
should allow these States additional
time to submit the audit certifications,
s0 these certifications can be based on
the final seifled cost
Altemnatively, CMS could clarify the
rule {o permit the required repart to be
based oa 2 hospital's as-fled cost report.

certification can be made.

individual qualifying hospitals in an
upcoming Medicaid Siate plan rale year.
Section 1923(j) ufﬂw.ﬁquuuu States

uncompensated care costs. To meet this
i States must perform audils
associsted with defined periods of ime
and musi identify the actunl costs
incurred and payments received during
that defined bime period. To respond lo
comments on the practicality of audst
timing, we have modified the time
kml’wtbemdlln.udmpu'hq

also note that we expect that reports and
sudits will be based on the best
availshle information. If audiled
Medicare cost are not available,
the DSH report and audit may need o
be based on Medicare cost reports as
filed.
Commest: Numerous States indicaled
that if the audit requirement is simply
lnmdyihnmmwhchthnﬂl
limit was applied prospectively, the
may be realistic for

fiscal years different than the Siaie’s
should not present as much of a
concern, because the prospectively
determined limit would have been
calculated based on cost reports for
earlier time periods. Accordingly, the
commentiers request that CMS clarify
that the proposed regulations are pot
intended to disturb the use of

plmpchnmlmhhamlolpplylhe

hﬂhl[ﬁl-llmnt
regulation is not
mhndadhrqum&hﬁsln implement

in an upcoming Medicaid Stale plan
rate year. However, Section 1923(j) of
the Act requires confirmation that DSH
paymenis made by States o individual
hospitals do not exceed the
actual cost limitation imposed by

Based on the revisions to the auditing

completed no lster than the last day of
Federal fiscal year 2000, it is feasible for
the sudit to measure eligible
uncompensated care costs incurred
ageinst the DSH payments received ina
included in the final regulstion ensures
that Stales may adjust those estimates
prospectively o avoid any immediate
advemse fiscal impaci and o ensure that
future DSH pnymhdnndm:dthe
DSH limits.

Commest: Severnl commenters noled
that there is no current law requiring
that DSH is made in a fiscal year
camespond to cosls from that same
fiscal year. In addition, CMS has never

before impesed a reconciliation

L A few commeniers siated
Section 1923(g) of the Act does nol
require that the OBRA 1993 limits be
recalculated and to reflect
subsequently avai year-of-service
dala

HResponse: Section 1923(j) of the Act
requires States o report and audit
L Tl e T P ey -—..l-
specific paymenls and specific cosls.
These must assess compliance
with the statutory hospi

limitations oa the level of DSH

Ipnymmh to which qlﬂl%kﬂfl

MudmdShhplmnndbmthd
States do not make DSH is that
expeed the hospital-specific cost limit

requires
,nmhdonnimmdihe-:hﬂmd

tbn::: a:,m cnmhn

compliance with the DSH requirements,
not to change the DSH requiremnents
themselves. They asseried that nothing
in the statule either requires or
encourages a change in CMS's
longstanding palicy thal DSH payments
can be based on a prospective estimate
of a hospital’s uncompenssied care

costs. They argued that the statuie does
mok that payments be based on
sctual sudited costs and nothing in the
siatute requires CMS to impose this
allows for adjustment during future
years for reconciling DSH payments to
actual costs. Numerous commenters
said that CMS has always acknowledged
that the law permiis States lo base their
DSH payments on a prospective
sstimate of 2 hospital’s uncompensated
care costs for a given year, derived from
the hospiinl’s cosis in prioe years, and
many if not most States ulilize this
spproach. A few commeniers noted that
(CMS has allowed Stales fexibility to
use estimates of current year

uncom pensated costs. One commenter
sinted the statute ides that a DSH
paymeni adjustment “during a fiscal
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year” is considersd non-compliant with
the limit if the adjusiment exceeds the
uncompensated costs for Medicaid and
wdpdmhmmd'dmlhm
m’ mdhdmsmbhhnng

nquumenlwldjaullu:m
The commenter believes that while the
provision does limit current year
payments lo curreni year costs, nothing
in the mandates the use of
actunl sudiled cosis. Indeed, the
commenier indicaled that relisble
data will produce sufficent controls on
the DSH payments and fulfill Congress’
ulnnlnfllnlhngm-lcxpmdlh.uum
lhuphl—qnu

Resposse: Su:lmlﬂﬂs!l[.\]oﬂhe
Act that DSH payments cannot
exceed, “the costs incurred dunng the
year of fumishing hospilal servioss (as
determined by the Secretary and net of
payments under this title, other than
under this Section, and by uninsured
patients * * *)". The goal of the
regulation is io sudit DSH payments
made under the authority of the
Medicaid Skale plan and to ensure that
Siates do not make DSH payments that
exceed the hospital-specific cost limit
defined under the Omnibus Budget
Reconcilistion Act of 1993.

Section 1923(j) of the Acl expressly
requires Slates to and audit
specific payments and specific costs. As
part of this process, OMS must obtain all
information necessary to delermine ifall
hospitals receiving DSH payments
under the autharity of the
Medicaid State plan actually qualify to
receive such and that actual
DSH paymenis made by States do not
exooed the hospital-specific limil for the
same period. DSH payments are limited
by Federal law lo ench qualifying
hmphl‘sqnaﬁneb

payments in an upcoming Medicnid
Siate plan raie year. However, the
siatule requires confirmation that DSH
payments do nol exceed the actual cost
limitation imposed by Congress. CMS
has modified the regulation o include
a transition period to ensure that States
may adjust those estimates
prospectively o avoid any immediate
adverse fiscal impact and o ensure that
future DSH payments do not exceed the

payments did not exoeed actual
uncompensated care costs. Seveml
Inspector General sudits atiest to the

discrepancies in the results. In fnct,
measuring the difference between DSH
paymentis and estimades of
uncompensated care costs would never
produce a brue determination of whether
ar nolt DSH payments in a given year
exceeded the Congressionally defined
cost limit for that year.

Commest: Numerows commenters
indicated that Stales cannol delermine
the actunl uncompensaled care cosls
priar o or during the year that DSH

Stntes be allowed lo continue to ulilize
historical information to perform
prospective DSH limil calculations.
Hesposse: CMS recognizes that Stales
may need to use estimatles to determine
DSH payments in an upcoming
Medicnad State plan mie year. However,
CMSdnr.-nu‘lh-u-xlhnntyln
authorize payments that exceed
statutory hospital-specific limits and
those limits are hased on actual
uncompensated care costs. The goal of
the regulation is to audit DSH payments
made under the suthority of the
Medicaid State plan and to ensure that
Siates do not make DSH paymenis that
exceed those statutory hospital-specific
cost limits. The information
for such confirmation is readily
availahle o hospiials and the State
bnndnnmﬂngﬁnlnunlmdmd

g

ext: Many commenters noted
that the proposed methodology would
be inconsisient with their approved
Medicaid State plan and conflicts with
past CMS guidance and pmctios. They
indicate thal a retrospective audit to
delermine the accurncy of the estimates
u-adlndulummnmpmdadm
costs based on the approved
methodology would require changing
the Siate plan. They ask how this audit
should be conducted by States that
already have CMS approval for use of
prospective methodologies, not o
mention that a retroactive audit could
significantly affect already approved

ﬂw This regulation is not
intended to require Siates lo implement
retrospective DSH methodologies. CMS
recognizes that States may need o use
estimales to determine DSH payments

upcoming Medicaid State plan

rale year. However, CMS cannot
authorize DSH payments thal exceed the
limitations impased by Congress. Stales
will have o determine how o best
ensure thal prospective DSH
methodologies do not result in
payments that exceed those limitations,

tither by revising those
irbypmndlthmmulmmd
prospective payments with those limils.
(CMS as always is available to offer
|eschnical assistance to Siales in
developing such methadologies.
CMS has modified the regulation to
include a tmnsition period to ensure
|hat Sintes may adjust prospective
estimates to aveid any immediate
adverse fiscal impact.

#. Fiscal Impoct—Effect on Federal
Financial Partici pation

Comment: A few commentiers
iuestioned whether CMS will withheld
Fedem] Financial Participation from the
States until its Independent Audit of
1JSH Payments is completed and filed
with CMS.

: The final regulation defines
|he time periods applicable to the
muditing and reporting of DSH
paymenis. These deadlines provide
:uﬁnmlhuhsun-bmplymih
|he statute. The fnal regulation also
provides that Federal inancial
participation for DSH payments is nol
svailable {o any Siaie that has nol
submitied its required audits and

r

'E:.nent:ﬁhcmmhn-id
|hat the proposed ion siates the
penalty for failure to provide the
required information by the stipulated
deadline but does not address the
ipestion of whether or not CMS will
require Staies to return DSH funds if the
information collecled is unsatisfaciory
o CMS.

Response: Tbe'ndnllhemgnldmn
is to audil DSH payments made
lilemlhmtynﬂhehld.lmdﬂlhﬂm
und to ensure that States do not make
ISH payments that exceed the hospital-
specific cost limil defined in Section
1923(g) of the Act CMS has modified
the regulation to indude a transition
period {o ensure that Stales have an
opportunity to refine sudit and
reporting practices and deiermine the
impsct on the State DSH methodologies.
Federnl financial participation for DSH
paymenis is not available to any State
|hat has not submilied its required
nudits and However, CMS
intends to work with Stales o ensure
|hal the sudits and reporis meet all
! and .
L
for clarification on the actions that may
be inken agninst Stales if Stsles are not
!blmdhhemmphnmnwdhlll
verifications as part of the

iludnﬂ§455.20‘lc]l. .
Response: The final regulation defines

|he time periods applicshie to the

nuditing and reporting of DSH



REQUEST FOR QUOTATION
[MED13004] [Audit Services — Disproportionate Share Hospital Program]

Federal Register/Vol 73, No. 245/Friday, December 19, 2008 /Rules and Regulations

77945

is. These deadlines provide
mﬂinmlhmuhﬂﬂulnmmplymth
the statute. The final regulstion also
provides thal Federnl financial
participation in DSH payments is not
availshle to any State that has not
reparts. As mentioned above, CMS
intends to work with Stales to ensure
that the audils and reporis meet all
siatulory and regulstory requirements.
Comment: A few commenters said the
proposed regulation is silent on the
question of post-sudil adjustments. In
some cases, sudils will reveal actual
costs thal were nol included in the
estimated uncompensated care costs
provided. In such cases, provided there
are funds remaining in the Siate's DSH
allotment or other money available for
such purposes, the commenters
recommended that Siates should be
permitied to compensate hospilals.
Hespozse: CMS has modified the
regulation o lengthen the time frame for
ion of the required report and
nudit, and to include a tansition period
to ensure that States have time to refine
their audil processes. The instance of
post audit adjustments will be
signifcantly lessened as a resull.
9. Verification Three—Data Sources
Used in Calculstion of Eligible
Uncompensated Care Cosls

Comment: Many commenters
requested clarity on the mechanics of
reconcilintion. Although the MMA
requires an annual certified public
nudit, the proposed rule is unclear about
how the audit will reconcile DSH

uncompensated care ol a point in lime.
Datn can change over ime as claims and
payment appeals are setiled.
Hespozse: We believe that the three-
year period allotied for completion of
the audit accommodates these concerns.
Sufficient time is available {o ensure
that necessary cost reporis and other
financial datn are available to make
accommodates the concemn expressed in
many comments regnrding claims lngs
and is consistent with the
hospital cost report periods and
adjustments. CMS has developed a
General DSH Audit and Reporting
Protocol to provide guidance fo Stales,
DSH hospilals and auditors in the
completion of the DSH audil. This

10. Verification Four—Proper
Accounting of Medicnid and Uninsured
ues

Commest: A few commenters noted
that the audil and repaorting
requiremnenis are unnecessary in several
States where the fedeml DSH allocation
to the Stales has consistently fallen
short of the Stale's aggregade DSH Limit
by at least $200 million in each of the
past five years.

Hesposse: The Stalewide aggregate
DSH allotment is anly ane of the
limilations on DSH payments. The audit

spedific d >
The goal of the audit and report is to
ensure that DSH paymenis made by
Sintes under the authority of the
Medicaid State plan do aot
exceed the hospi
uncompensated care cost limit as
required by Section 1923(g) of the Act
Irrespective of a Siale’s aggregate DSH
allotment, or overall levels of
uncompensated care, a DSH hospital
may not receive more in DSH payments
than the individual hospilal's eligible
uneo fed care cosls.
Commest: A few commenters stated
that the financial exposure for the
Federal government through the use of
estimated ruther than recondled data is
not significani, as total DSH
expenditures are limiled by the
Sintewide DSH allotment. The benefit
obtained through the reconcilintion
mandate is therefore far outweighed by
its costs.
Hesposse: As discussed shove, the
Sintewide DSH allotmeat and haspital-
specific limitations are and
distinct. Section 1923(g)(1}A) of the Ack
specifies that DSH payments cannot
exceed, “the cosls incurred during the
year of fumishing hospital services (as
determined by Lhe Secretary and net of
paymenis under this Gtle, other than
under this Section, and by uninsured

patients * * *)". Section 1023(j) of the
Act and this require Sintes to
audit DSH is made under the

authority of the Medicnid Stale plan and
to ensure that Stales do nol make DSH
payments that exceed this hospital-
The data elemenis for the
Siate to complete the DSH audil and
report should. in part, be information
the State nlready gnthers to sdminister
the DSH . Thus, CMS believes
that the burden on the Siate will not be
substantial. The Siate will have some
additional cosl assocated with
an auditor but that cost is eligible for
Federal administmtive maiching funds.

Comment: Numerous commenters
expressed concern about the
nile becsuse adoption would greatly
mduce the DSH payments o 5
Snchlrdudmp.mulddm
of the future services hospitals i
The largest burden would be on the

unpoverished communities since many
of those people could not travel to

ummglhﬂhmxbdmm{ﬁmds
are used appropriately and meet the
rquirements of the Medicnid statute.
This rule will help to ensure that
Medicnid DSH payments approprialely
mcognize allowsble unmeimbursed
Medicnid and uninsured
uncompensated cure costs. The DSH law
was enacted to recognize needs of
hospitals that serve a dispropaortionate
number of Medicaid and low-income
putients. In 1993, Congress imposed
hespital-specific limitations on the level
of DSH payments to which qualifying
hospitals were entitled. Section
1023(gl1)(A) specifies that DSH
payments cannot exceed, “the cosls
incurred during the year of fumishing
hospital services (as delermined by the
Secretary and net of paymenis under
this title, other than under this Section,
and by uninsured patienis * * *)".
Congress clearly identified the DSH
limit as specific to the cosls incurred for
providing certain hospital services o
Medicnid individuals and individuals
with no source of third party coverage.
Comment: Several commeniers
expressed concern that the resulis of
audils may be used o attempt to tnke
back maoney from Sinles and/or
hospitals for failing to meel standards
that they never knew exisied, long nfier
hospital’s fiscal year is over. If the Siate
would be ired to retum DSH money
to the Government, this would
necessitate the return of DSH money to
the Staie by hospitals. This would be
extremely burdensome for hospitals,
which undoubledly would already have
spent thal money serving their low-
income and uninsured pabients. One
commenter said that after-the-fnct
exposure is unienable for Siates with
balanced budget requirements.
Response: CMS has modified the
mgulation to include a transition period
to ensure that Stales may adjust
uncom pensated cure estimates
prospectively to avoid any immediate
limﬁnl:mp.clandh.lidﬁhh
in ensuring that future DSH payments
do nol exceed the hospital-specific DSH
limit. To permil Siales an opportunity to
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develop and refine sudit procedures,
nudit Andings fromn Medicnid State plan
rale year 2005-2010 will be limited to
use for the purpose of estimating
uncompensated care cost limils in arder
to make actual DSH payments in the
upcoming Medicaid State plan raie
years. CMS is not retroactive
collection for Medicaid State plan rate
years that have alresdy passed. By using
that time lo improve State DSH payment
methodologies, Stales may avoid
crcumstances in which DSH payments
that exceed Fedem! statutory limits
must be recouped from hospitals. CMS
will also be availshle to
necessary technical assistance to Sintes
to ensure proper implementation of

these requirements.

Comment: One commenter said that
their State plan permitied DSH
payments to DSH-eligible, oul-of-Stale
hospitals that service the Stale’s
Mndic-idmupmh The commenter
requested clarity regarding the Siate's
responsibility in lerms of hospital-
tpanﬁ:r.ﬂ{hmlmlmhhumund
auditing and requirements
insofar as these out-of-Staie hospitals
are concerned.
HAesposse: A Stale is o audit
payments and costs for only those DSH

that are located within the

State. This method will allow the
nuditor to recognize DSH paymenis
received from other Stsies in addition to
the DSH payments recrived by that

ymen
located outside of the Stale but would
nol be ired {o sudit those out-of-
Siate DSH haospital's total DSH
paymentsiiotal eligible uncompensated
nre costs. This method will ensure that
no DSH hospital is sudited more than
one time per year for purposes of the
DSH auditing and reporting
tqmmhundurSechcn 1923(j) of

Ccmu! A fow commeniers ssked
whether CMS will mquire Staies to
include in the information on

3 from another Siate.

Hesposzse: The goal of the audit and
repart is {o ensure that DSH
mllhbystlhlnnduﬂmuu{hmlyof

the approved Medicaid State plan do
nol exceed the -specific cost
limil. In order to do this, all applicable
revenues must be offset agninst all
eligible costs. For purposes of
determining the b
limit, revenues would include all
Medicaid payments made to hospitals

for providing inpatient and outpatient
haspital services to Medicnad
individuals (irrespective of the State in
which the individual is eligible) and all
is made by or on behalf of
mm:mmd'lhirdptty
covernge for the inpatient and
oulpatient hospital services they
received. For purposes of the DSH audit
and lo determine whether hospital-
specific cost limits have been exceeded,
all DSH payments made by States and
received by a would need to be
offset ngninst the determined eligible
ted care cost limit.
mdmmuﬂhmmw
2 hospiial from any Medicaid agency (in
stale or out of sinte) should be counted
as revenue offsets agninst tolal incurmed
Medicaid costs. Any DSH payments
received by a hospital from any
Medicaid agency (in state or out of stale)
must be counted as an offset against

uncompensated care for purpases of the
DSH audit and ensuring thal the

hm';n!al-lpeafu:[mlh\udunnl

C‘au.-a! One commenter requested
instructions for reporting information to
CMS related to DSH payments on an
annual basis. Annual reporting
requirements also contain specific
reporting requirements relaled to DSH
peymenis. The commenter asked for

Iﬂﬂjl_ol the Act and this implementing

est: A few commenters noted
the proposed § 447 290{c)(8) incarmectly
refers to Section 1023(g) instead of
mhnaghl.hzmhm&::hml!lzs
Hesposse: The regulation has been
modified to reflect the correct sintutory

citation.

Commest: A few commenters noted
that the ing form was not
incdluded with the proposed rules and
requested a copy of the example
Reporiing form.

Hesposse: A modified Reparting form
is included in this regulation

Commest: One commenter noted that
in FY 2003, toinl Federal DSH
allotments to States lotaled just under
$9 allion. The commenter requests
copies of any audil findings and/or
programs associated with CMS® historic
and cagoing effarts to audit and/or
umfylheﬁglmsundhysuuln
justify Federal

Hesposse: Themmhrmy
request information consistent with the

autharity of the Freedom of Information
Add.

Comment: One commentier noted
(MS has not poinied {o any systematic
fndings that call inlo question the
reusonableness of approved
methodologies

Response: The statutory authority
under MMA instructed Stales to report
and audit specific payments and
specific costs. This rule does not call
info question the ressonableness of

approved methodologies; it simply
implements the statulory repocting
audiling requirements to determine
whether ISH payments were proper
with respect o the specific DSH
hospitals that were paid.

C. Regulatory Impact

Comment: Several commenirrs stated
thiet there would be a significant burden
on the Sintes for the reporting
rejuirement in ierms of time and effort
to prepare and submit the i
information and that CMS' estimate of
the: time needed for the proposed
§447 200(c) reporting requirements is
underestimated. One commentier
questioned whether this estimate is
based upon an assumptlion by CMS that
Stetes have historically been collecting
and the information required
in the report to CMS. The commenier
requesied thal OMS provide delnils on
how this estimalte was calculated.

: CMS believes that sinos the
nuddmhumdnumlankndy
available {o hospitals that the audit data
burden will neither be significant nor
costly. The reporting of ench year's
audit indings will be achieved through
the completion of o one-page i

form. The elements neoessary for this
report will be extrapolated from the dals
and anal by the auditor

and will be based on existing source
documentation.

Comment: One commenter noted that
if u State utilizes different criteria for
qualifying hospitals as a DSH than the
Midicnid Inpatient Ulilization Rate ar
the Low-Income Utilization Rate, then
these two calculations would be
unnecessary. The commenter asserled
thist requiring a Stale to calculate and
submil the Medicnid Inpatient
Utilization Rate and Low-Income
Utilization Rale calculations would be
an additional burden. The commenter
asked if CMS considered this added
eflorl in the estimate of Stales’ ime and
efiort lo prepare and submit the
required information.

Response: Section 1923(j) of the Act
lmp-umdllludmpothq

requirements on Stales regarding
payments to DSH eligible hospitals. As
part of this process, CMS must
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determine if all hospitals receiving DSH

under the Medicaid Siate plan
actually qualify to receive such

Sections 1923(b)(1)(A) and
(B) of the Act ire that all hospitals
mhuﬂ;h;ﬂiml
Utilization Rate (MIUR) or the Low
Income Utilization Rate (LIUR)
clculated therein are deemed DSH
hospitals. This is the minimum Federal
standard. States have the right to use
altemative qualifying criteria that are
broader. Stanies thal use only the LIUR
or only the MIUR to determine DSH
quhﬁc:lhnulbouﬂlﬂpﬂdnulhe

slatistic utilized in the

Medicaid Staie plan for the Medicaid
State plan rate year under audit. State
using a broader methodology should use
that siatistic in lieu of the MIUR or
LIUR.

We believe that since the audit relies
on documents already availashle to
hospitals that the audil data burden will
neither be significant nor costly. The

ing of each year's audit Aindings
of a ane page Reporling form. The
elemenis necessary for this report will

Commeat: A few commenters believe
that the information collection burden is
significant, thal in many cases the
information is nmhiguous or
inaccuraie and there are likely more
efficacious means of implementing the
ststulory requirements, for instance, by
more closely tacking the 5-10

information.
posse: Hospitals will be required
hpmwdaﬂleShhmlhdﬁuh-dnd
from existing cost and financial
reparting tools as well as copies of the
source documents. The State must
provide these data as well as Medicnid

auditor. The source documents would
include the Medicare 255206 cost
repart, audited hospilal financal
stalements and hospital accounting
records in combination with
information provided by the Stale’s
MMIS.

We believe that since the audit relies
on documents already availsble to
hospitals that the audit dats burden will
neither be significant nor costly. The

reporting of esch year's audit findings
will be achieved through the completion
of a one page ing form. The
elementis necessary for this report will
be extrapolated from the data and
analysis performed by the auditor and
w:llhelniudunmdmgm
documentiation.
Worksheel 5-10 is not part of the
Medicare 2552-96 step-down process
patient and hospital
outpatient costs. The cost allocation
process utilized in the Medicare 2552-
96 cost report is considered a key
component of determining Medicaid

and uninsured hospital costs.
Commest: One commenter said that

whalecnﬂm.d:ﬂhu in response o

audit ents are exempt from the

requiremen
""mw"’“"“'“ oo ot g
new
on l:bdlp-rllmmlhe
mspuu-hﬂumdlh For example,
Mmudlhdthem:hhvuﬁyw
DSH paymenis do nol exceed actual
year costs will impose a massive new
DSH reconciliation requirement on
Siates so that the audils do not concdude
that they have exceeded the bospital-
specific DSH limils. Therefore, the
commenters believe CMS should
evaluale the paperwork burden
associsted with new standards

mtu:unm' is.
esposse: The goal of the regulation
is to audit DSH paymenis made under
the suthority of the Medicnid Stale plan
and to ensure that States do not make
DSH payments that exceed the hospilal-
cost limit defined under Section
1923(g) of the Act. The information
necessary for such confinmation is
readily available to hospitals and the
Mhﬂdwmm-ul
cost tools. The reporting of
each year's sudit Andings will be
achieved through the completion of a

(RFA) requires CMS to analyze oplions
for regulatory relief of small businesses,
such as hospitals. The newly anncunced

Response: CMS believes that this rule
would not have o signi economic
impact oo a subsinntial number of small
enlities. The regulation requires Stakes
to sudit and repart DSH payments made
to DSH eligible haspitals in a given
Midicaid State plan rate year. Hospitals
wlllnu.lyb!ruqluudhpmndaddah
States from exisling primary source
decuments such as the Medicare 2552-
96 cost repart, audiled hospital
Exmduh.mdhupihlmﬁng
mords. The also includes a
transition period to ensure that no
immediate fiscal impact is realized by
States or hospitals.

Comment: Many commenters noted
that the cosl for hospital audils can
sumbtmom“hthparhmpmtulnd
therefore contended that the
ch-iyu-uhthnmm;-dd
this one audil mguirement will meet the
tesit of 2 major rule under the Regulaiory
Flexihility Act.

Response: Although the State will
have some additional cost associaled
with engnging an auditor, bul that cost
is eligible for Federnl adminisimtive
miiching funds. The DSH audit and
repori is a necessary element in the

administrtion of the Medicud
to ensure that hospital-specific DSH
liznits are not exceeded by DSH
pa; is made under the
Misdicnid State plan for a given year.
costs as they will be required lo provide
the Stale wilth data exiracied from
existing haspital cost and financial
reporting tools supplemented with State
genernind dats from the Stale's
Midicnid Management Information
System.

IV. Changes to the Proposed Rule

As explained in our responses to
comments, we have made the following
revisions to the DSH Auditing and
Reporting regulations published in the
Angusl 26, 2005 Proposed Rule:
A. Reporting Requiremests
1. Audit Year and Submission Daies
Delfined

CMS has modified the regulation at
§447.290(c) to address conosms
reyurding the inability to complete the
audii and reporl within a year from the
end of SFY 2005. The regulation has
been modified to identify the Medicsid
State plan rate year 2005 as the first

hespitals and States. The Medicaid State
plan mie year is the one uniform Lime
period under which all States must
estimate uncompensaled costs in arder
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to make DSH payments under the B. Audit Requiremests o ldentify thal the Medicasd State
Medicnid Stafe plan. The % Definilions plan mie year 2005 and 2006 audits
regulation has also been modified to i must be completed no later than the last
identlify that each audit must be CMS has modified the regulation at day of Fedem] fiscal year 2009. Each
submitted to CMS within 00 days of the  §455.201 to clarify the definition of t audit beginning with
compiction of the independent cerified  independent cerlified audit to mean that  Medicnid State plan mie year 2007 must
audil. The reporis sssociated with the Single State Audit Agency or any be completed by the last day of the

Medicaid Staie plan rate years 20056 and
2006 are due no later than December 31,
2000. Each audit repart is
due no later than December 31st of the
FFY ending three years afier the
Medicaid Staie plan rate year under
audit.

2. Report Data Elements

CMS has modified the regulation at
§447.299(c) to address many comments
conoerning the necessary dain elements
to fulfill the audil and reparting
requirements. Specifically, the
regulation has been madified to remove
the following data elements:

1. Medicare provider number.

2. Medicaid provider number.

3. Type of hospilsl.

4. Type of hospilal ownership.

5. Tmasfers.

6. Medicaid eligible and uninsured
individuals.

In addition, the regulation at
§ 447 299c) has been modified io add or
clarify the following daia elements
which are necessary to fulfill the
audiling and reporling requirements:

1. Identification of facililies that are
Institutes for Mental Disease (IMD)
receiving DSH payments;

2. Identification of cut-of-sinie
hospitals moriving DSH payments;

3. Sinie estimate of hospilal-specific
DSH limit;

4. Medicaid inpatient utilization raie
(if applicable):

5. Low-income ulilization rate (if

i )

6. State-defined DSH eligibility
statistic (if applicable);

7. Total inpatient and outpatient
Medicaid payments;

8. Total inpalient and outpatient
Medicaid cost of care;

G.Tnhllhd.n.tdmpnhmlmd

11. Total applicable Section 1011
payments received by the hospital:

12. Total inpatient and outpatient
uninsured cost of care;

13. Total inpatient and outpatient
uninsured uncompensated care;

14. Tolal eligible mpdunllnd

madified {o reflect these modifiations.

other CPE firm thal opemies
independently from the Medicaid
agency is eligible lo the DSH
audit and o define Medicnid State plan
rate year as the time period subject to
the audit. The definition of State fscal
year has been removed.

2. Certified Independent Audit
Requirements

polen

impact of the DSH audit on Slaies, CMS
has modified the regulation al
§455.204(a) to indicate conditions
relaied to Lhe audit that Siates must
meel in order o receive Federal
payments. A imnsition period related to
sudit findings for Medicnid State plan
rate year 2005 through 2010 is included
in this Section. Instructions regarding
audit findings and their applicability to
Medicaid State plan mie year 2011
forward are also included. The
modifications are as follows:

¢ Transition period. Findings of the
2005 and 2006 Medicaid State plan mie
year audit and report will be available
io States during their SFY 2010. These
findings must be taken info
considerstion for Medicaid Stale plan
rate year 2011 uncompensated care cost
estimales and associated DSH paymenis.

* Audit indings associsted with
Medicaid State plan rate years 2007
through 2010 must be similarly
considered for Medicaid State plan mie
years 2012 through 2015. Findings from
Medicaid Stale plan mte year 2005—
2010 will be used caly for the purpose

¢ DSH payments that exceed the

uncompensated care cost limit related to
Medicnid State plan mte year 2011 must
be returned to the Federal
aor redistribuled by States to other

In response to many public comments

ing the inability of Stales to

complete the audil within one year of
the end of the Stale fiscal year, CMS has
modified the regulation at § 455 204(b)

Federnl fiscal year ending three years
from the Medicaid Stale plan rate year
under sudit. Therefore, for the 2007
Medicaid State plan rale year,
must be completed by the last day of
Fedeml fiscal year 2010,

The regulation was modified at
l.55.2l:ll(c)tu include a new Section

pamary souroes and

source documents from which States
will dmw data necessary {o complete
the independent certified audil. These
documents are identified as:

* The approved Medicaid State plan
for the Stabe plan mie year under audit

o State Medicaid Management
[nformation Sysiem payment and
utilization data.

* The Medicare 255246 cost rport
or subsequent Medicare defined
holplhlmnlmpurllml

was modified lo
redesignate §455.204(c) as § 455.204(d)
(1) through (B) o accommodate the new
§455.204(c).

In addition, CMS developed a Geneml
DSH Auditing and Reparting Protocal to
provide Skates with guidance on the
completion of the DSH Audit and

This protocol will be available
o the CMS Web site.
V. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1095, we are mquired {o provide 30-
day notice in the Federal Register and
solicit public comment before a
collection of information requirement is
submitied lo the Offics of
and Budgel (OMB) for review and

In order to firly evaluale
should be approved by OMB, Section
1506(cMZNA) of the Paperwork
Reduction Act of 1085 requires that we
solicit comment on the following issues:

* The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

* The accumcy of our estimate of the
information collection burden.

* The gquality, utility, and clarity of
the information to be collected.
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Therefore, we are soliciting public
commeni on each of these issues for the
requirements discussed below.

Section 447.299 Reporting
Requirements

Paragmph (c) of this Section requires
the Stales {o submit to CMS information
for ench DSH for the most meceatly-
completed Ascal year beginning with
the first full Staie fiscal year (SFY) after
the enactment of Section 1001(d) of the
MMA, which for all States will begin
with their respective SFY 2005 and each
subsequent SFY. This
presents the information o be
submitted.
requirement is the ime and effort for
the Stntes to prepare and submit the
required information. We estimale that
it will take each State approximately 30
minutes o and submit the
information for each of its DSHs. On
avernge, each State has approximatel y
756 DSHs. Therefore, we estimabe it will
tnke 38 hours per Stale to comply fora
toial of 1.976 annual hours. The burden
for this requirement is currently

under OMB # 09380746 with
an expimtion date of August 31, 2011.

Section 455.204 Conditios for Fedeml
Finazcial Participatios

In summary. this Section staies what
information must be included in the
nudit rt and submitted lo CMS.

The exempls the information
collection activibies referenced in this
Section. In particular, 5 CFR 13204
excludes collection activities during the
conduct of ndminisirative actions,
investigations, or audits involving an
agency againsl specific individuals or
entities.

As required by Section 3504(h) of the
Reduction Act of 10405, we

have submitied a copy of this final
regulation to OMB for its review of these
information collection requirements
described shove.

1f you comment an these information
collection and recordkeeping

uirements, please mal copies
direcily to the

Cenlers for Medicare & Medicaid
Services, Office of Strategic
and Regulstory Affnirs, Divison of
Regulations Alin.:
Melissa Musotio, CMS-2108-F, Room
C5-14-013, 7500 Security Boulevard,
Baltimore, MD 21244-1850.

Oﬂionoﬂn&xmltmnudhyllm
Afnirs, Office of
Budget, Room 10235, Newkumhve
Office Building, Washinglon, DC 20503,
Alin.: Katherine T. Astrich, CMS Desk
Ofcer, OMS-2198-F,

Katherine T. Astrich@omb.cop gov. Fax
(202) 395-6974.

VL Regulatory Impact Analysis

We have examined the impact of this
rule as required by Executive Order
IM{Sephmhrlﬂllmlllwy

Flexibility

1980, Pub. L. 96-354), Section 1102(b)
of the Social Security Adt, the Unfunded
Mandates Reform Act of 1995 (Pub. L
104-4), and Executive Order 11132 on
Federalism. and the Co ional
Review Act (5 US.C. B04(2)).

Executive Order 12866, as amended,
direcis agencies to asses all cosis and
benefits of available regulatory
altematives and, if regulation is
necessary, to select

that maximize nel benefits

(including potential economic,
environmental, public bealth and safety
effects, distribubive impacts and equity).
A regulatory impact analysis (RIA) must
bepmp-udixnmrruluwdh
economically significant effects ($100
mxﬂmarm{mmmyiy-l.'ﬂuruk
does not resch the economic threshold
and thus is not considered a major rule.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit and government
agencies. Most hospitals and most other
providers and suppliers are small
entities, either by noaprofil status or by
having revenues of $7 million to $34.5
million in any 1 year. Individuals and
Siates are not included in the definition
of a small entity. We are not preparing
an analysis for the RFA because the
Secrelary has delermined and we certify
that this rule would not have a
significani economic imped on a
substantial number of small enlities.
This rule will directly affect Siates.

In addition, Section 1102(b) of the Act
requires us to prepare a regulaiory
impact analysis if a rule may have a
significant impact on the operations of
a subsiantial number of small ruml
haspitals. This analysis must conform to
the provisions of Section 604 of the
RFA. For of Section 1102(b) of
the Act, we define a small rural hospital
as a hospiial that is located oulside of
a metropolitan statistical area and has
fewer than 100 beds. Therefore, the
Secretary has determined and we cerlify
that this fnal rule will not have a
significan! impact on the operations of
= subsiantial number of small ruml

haspitals.
Section 202 of the Unfunded
Mandates Reform Act (UMRA) of 1965
also requires thal agencies assess
anticipaled costs and benefits before

mlmlglnymlewhmemdlhs

quire spending in any 1 year of $100
:ulﬂmnmlﬂdelln updated
annually for inflation. In 2008 that
threshold level is spproximately $130
million. Since this rule would not
mandate spending on State, local, or
tribal in the aggregale, or
by the private secior of $130 million or
more in any 1 year, the mquirements of
the UMRA are not applicable.

Based upon the pammeders of this
rule and comments received, we do not
believe the cosls incurmed by States will
be: The final rule allows the
[5H audits to be of a hospital’s
annual Anancial audit (for example, the
audilors would follow the DSH limil
protocol provided in the tiom),
which means a portion of the audit costs
cruld actually be borne by the hospitals
and not the Siates. Based upon
ceenments received, it appears that mast
Slates want to i the DSH
audit into the annual hospital financial
audits. If thal is the case, the costs o the
huspital should be minimal as well
since the annual hospital financial audil
is already a requirement.

1 is further unknown if any States
will contract with an independent
accounting firm to conduct the audil.
While there would be a contracting cost
to the State, it is unknown what that
cest would be and we believe it unlikely
that Staies will avail themselves of this
option. The final rule dees allow for the
we of the Si State Auditar to
perform the DSH audit and if that is
done, CMS would maich the Stale audit
mlhdthe&ﬂpertmlndmmuhlhn

Regardless of the mechanism for
a:ndud.mglhe-u.htlhenldllnt
will be using existing documeniation
{furul-pk hospital cost reports,
huspital accounting records, and MMIS)
and apply the methodology provided by

this rule, which should resull in
nominal costs.

Executive Order 13132 establishes
certain requirements that an agency
musi meet when il promulgntes a
propasad rule (and subsequent final
rule) that imposes substantial direct
requirement costs of State and local
governments, preempls State law, or
otherwise has Federalism implications.
Since this rule would not impose any
cesis on Stale or local governments,
preempt Stale law, or olherwise have

Fodemlism implications, the
requirements of E.0. 13132 are not
applicable.

In accordance with the provisions of
Executive Order 12866, this regulation
wis reviewed by the Office of
Management and Budgel
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List of Subjects (5) State defined DSH qualification far the inpatien! and cutpatient hospital
42 CFR Part 447 critenig. If the Sinde uses an alternate services receive.
g R . broader DSH qualificatica methodology (14) Total cost of IP/OP care for the
Accounting, Administralive pmclice a5 authorized in Section 1023(b)i4) of unizsured. Indicate the tolal costs
and . Drugs, Gand progmms—  he Acl, the value of the ststistic and the  incurred for fumnishing inpatient

health, Health fnclities, Health
recordkeeping requirements, and Rural
areas.

42 CFR Part 455

Services amends 42 CFR chapler [V as
follows:

PART 447—PAYMENTS FOR
SERVICES

8 1. The suthorily citation for part 447
conlinues to read as follows:

Autherity: Soc 1102 of the Soctal Seaarity
At (42 US.C 1302,

8 1 Section 447.299 is amended by—
8 A Redesignating existing

(c) and (d) as parngmphs (d) and (e).

8 B. Adding a new paragmph (c) Lo read
s set forth below.

§447299 Reporting requiremaents.
- - - - -

{c) Beginning with each Stale's
each Medicaid State plan mie year, the
State must submit to CMS, ot the same
time as il submils the completed audit
required under § 465.204, the following
information for each DSH hospital to
which the Stale made a DSH payment
in order to permil verification of the

of such paymenis:
memmdh
hospital that received a DSH payment
are institules for mental disease (IMDs)
mdhnhhul.hlnhuhdod-d—

[led:muhafbaW-:pauﬁ:DSH
limit, The Stale’s estimake of

'l‘lnhmp-hhlbdmdmﬁaml

ulilization rale, as defined in Section
1023(bi(Z) of the Act, if the State does
nol use aliemative qualification crilenia
described in paragraph (c)(5) of this
section.

(4) Low income wtilization rote. The
hospital’s low income utilization rate, as
defined in Section 1023(b)(3) of the Act
if the Siate does not use aliemative
qualification criteria described in
paragraph (c){5) of this section.

methodology used {o determine that
statistic.

(6) IP/OP Medicaid fee-for-service
(FFS) basic rate paymests. The {olal
annual ampunt paid to the bospiial
under the Stale plan, including
Medicaid FFS rate adjustments, but not
including DSH payments or
supplemental/enbanced Medicaid
peyments, for inpatient and outpatient
servioes furnished to Medicaid eligible
individuals.

(7) IP/OP Medicaid masaged care
orpanization paymests The lotal annual
amount paid to the hospiial by
Medicaid managed care arganizations
for inpatient hospital and outpatient
haspital services fumnished to Medicaid
eligible individuals.

(8) Supplemental fenhapced Medicaid
wror ts. Indicnie the total
annual amount of supplemental/
enhanced Medicsid made o
the hospital under the Siate plan. These
amounts do not include DSH payments,
regular Medicaid FFS rate payments,
and Medicnid managed care

amgaaization paym

L] Tah]&ﬂmdﬂ'ﬂﬁynm
Provide the total sum of items identified
in §447.200(c)B). [7) and (B).

(10) Tetal Cost of Care for Medicaid
IP/OP Services. The total annual costs

(11) Tetal Medicaid Uscompensated
Care. The total amount of
uncompensated care atinbutable to
Medicnid inpatient and outpatient
services. The amount should be the
result of sublracting the amount
identified in § 447.209(c)(9) from the
amount identified in §447.290(c)(10).
The uncompenssted care cosis of
providing Medicaid physician services
cannaot be included in this amount.

(12) Unizsured IP/OF revesue. Tolal
annual psymenis received by the
haospital by or on behalf of individuals
with no source of third party coverage
for inpatient and outpatieat hospital
servioes they reosive. This amount does
not include payments made by a State
ar unils of local government, fcl
services furnished to indigent

(13) Total Applicable Section 1011
Payments. Federal Section 1011
peyments for uncom pensated inpatient
and outpatieni hospital services
provided to Section 1011 eligible aliens
wilh no source of third party coverage

hospiinl and outpatient hospital services
to individuals with no source of third
putymm*hlhehmpthlm

uuTSl Tdalnmmred!?ﬂ)?
uncom pensated care costs. Total annual
amount of uncempensaed [P/OP care

with no source of third purtymw
for the services receive.
The amount should be the result of
sublracting (e)12) and
[c)(13), from pamgraph (c){14) of this
section. The uncompensated care costs
of providing physician services o the

amouni. The uninsured uncompensated
amount also cannot incluede amounts
associaled with unpaid co-pays or
parly coverage for the inpatient and/or
outpatient haspital services they receive
or any other unreimbursed costs
associaled with inpatient and/or
cutpatient haspital services provided to
individuals with those services in their

include bad debl or payer discounis
related bo services furmished to
individuals who have health insurance
or ather third party payer.

(16) Total azsual uncom pessated
care costs. The {otal annual
uncom pensated cure cost equals the
total cost of care for furnishing inpatient
hospiial and outpatient hospatal services
to Medicaid eligihle individuals and fo
individuals with no source of third
party coverage for the hospital secvioes
they receive less the sum of regular
Medicnid FFS rale payments, Medicaid
mdmupmuhmpﬂrmh
supplemental/enhanced
payments, uninsured revenues, and
Section 1011 plynmhbrmpuhﬂdlnd
outpatient hospital services. This
should equal the sum of paragraphs
[e)(11) and (c)(15) sublracied from the
sum of paragraphs (c)(9), (c)(12) and
(cllﬂluﬂhnSachun

Justments
under Section 1923 of the Act.

(18) Siaies must report DSH payments
made to all i under the
autharity of the approved Medicaid
State plan. This includes both in-Sinte
and oul-of-State haspitals. For out-of-
Staie hospitals, States must report, at o
minimum, the information identified in
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§447.299(c)(1) through [c)[B), ([cM8).
{e)(9) and {)(17).

PART 455—PROGRAM INTEGRITY:
MEDICAID

8 1. The authority citation for part 455

continues o read as follows:
Autherity: Soc 1102 of the Soctal Security

Act (42 LS 1302).

8 2. Add new subpart D {o read as

follows:

455.3M
455.304 Conditton for Fodoral fmanctal

partictpation [FFPL

Subpart D—indepandent Certified
Audit of State Disproportionate Share
Hospital Payment Adjustments
§455300 Purpose.

This subpert i nis Section
1923(5)2) of the Act.
§455.301 Dofinitions.

Far the of this

Isdependest certified audit means an
audit that is conducted by an auditor
that operales independently from the
Medicaid agency or subject hospitals
and is eligible o perform the DSH audit.
Cerification means that the
independent auditor engaged by the
Stnte reviews the crileria of the Fedemnl

practice. This certification would
include a review of the Stake's audil
protocol lo ensure that the Fedeml
regulation is satisfied. an opinion for
each verification detailed in the
regulation, and a determination of
whether or nol the Siate made DSH
paymenis that exceeded any hospital's
specific DSH limit in the Medicaid Staie
plan rate year under audit. The
certification should also identify any
data issues or other cavests that the
auditor identified as impacting the
resulls of the audil

Medicaid State Plan Rate Year means
the 12-month period defined by a Siaie’s

Medicnid Stale plan in which

the Stale estimates eligible
uncompensated care cosls and
determines corresponding
disproportionate share hospital
payments as well as all other Medicaid
payment mies. The period usually
corresponds with the Stale’s fiscal year
or the Federal fiscal year but can

correspand to any 12-month period

(a) Cezeral rule. (1) The Stale must
submit an independent cerified audit to
CMS for each completed Medicaid State
plan rate year, consistent with the
reguiresnents in this subpari, to recsive
Federal under Section
lm:ll}nﬂhe.\dhndau Sinke

State plan raie years subsequent (o the
date the audit is due, except as provided
in paragraph (e) of this section.

(2) FFP is not available in
expenditures for DSH payments that are
found in the independent certified audit
1o exceed the hospital-specific eligible
uncompensated care cost Limit, except
as provided in paragraph (e) of this
section.

(b) Timing. For Medicaid Sinie plan
rate years 2005 and 2006, 2 Slate must
submit to CMS an independent certified
audit report no later than the last day of
calendar year 2000. Each subsaguent
audit beginning with Medicaid Stnde
plan rate year 2007 must be compleied
by the last day of the Federal fiscal year
ending three years from the end of the
Medicaid Stale plan mie year under
audit. Compleded audit reporis musi be
submitied to CMS no later than 90 days
afier completion. Post-audit adjustments
based on claims for the Medicaid Sinte
plan rate year paid subsequent to the
audit date, if any, must be submitied in
(¢} Documestatios. In order lo
complete the & t certified
sudit, Sinies must use the following data

sources:

(1) Approved Medicnid Stale plan for
the Medicnid Stale plan mie year under
audit.

(2) Payment and utilization
information from the Stale's Medicnid

t Information System.

{3) The Medicare 2552-96 hospital
cost reporifs) applicable to the Medicaid
Stnke plan rale year under audit. If the
Medicare 2552-96 is supersaded by an
altemate Medicare developed cost
reporting ool during an audit year, that
ool must be used far the Medicaid State

mate under audit
1 Auchind hosgital Simencial
statements and hospital accounting
records

{d) Specific requirements. The
dq:endml cerlified sudit report must

verify the following:

(1) Verification I: Each hospital that
qualifies for a ISH paymeat in the State
is allowed to retain thai payment so that

the payment is available lo offsel ils
uncompensated care costs for furnishing
inpatient hospital and outpatient
bospital services during the Medicaid
Sitade rate to Medsicaid
individuals individuals with no
source of third for the
services in order lo reflect the toial
smount of claimed DSH expenditures.

(2) Venfication 2: DSH payments
made to each qualifying hospital
comply with the hospital-specific DSH
payment limit. For ench audited
lhdmdstlhphnrukyur the DSH
paymenis made in that sudited
Medicnid State plan mie year must be
measured agninst the actual
uncom care cost in that same
audited Medicaid State plan mie year.
(3) Verification 3:Only uncompensated
cmmd:uﬂumuhmgmp-hmlnd
cutpatient hospital services to Medicaid
eligihle individuals and individuals
with no third party coverage for the
inpatient and outpatient hospital
services they received as described in
Sinction 1923{g)(1)[A) of the Act are
eligible for inclusion in the calculation
of the hospital-specific dispropartionate
share limit payment limil. s described
in Section lmtglllA]nl'lhaA:t

(4) Verification 4: For purposes of this
hospital-specific limit caloulation, any
Medicud payments (induding regular
Medicid fee-for-service male payments,
supplemeninl/enhanced Medacaid
payments, and Medicnid managed care
ceganizabion paymenis) made to a
dispropochionate share hospital for
furnishing inpatient hospital and
cutpatient hospital services to Medicaid
eligible individuals, which are in excess
of the Medicaid incurred costs of such
services, are applied against the
uncompensated care costs of furnishing
inpatient hospital and outpatient
hespital services lo individuals with no
source of third party coverage for such

services.
(5) Verification 5: Any information
snd records of all of its inpatient and
vutpatient hospital service costs under
the Medicnid program; claimed
:q:r.-ud:huu under the Medicaid
rogram; uninsured inpatient and
:ntp-hun! haspital service cosls in
delermining payment adjustments
under this Section; and any payments
rande on behalf of the uninsured from
payment adjustments under this Section
hins been separately documented and
retained by the State.
(1] Venﬁt:ﬂmﬁ The information
specified in paragraph (d)(5) of this
Seclion includes a descriptica of the
methodology for cal each
hospital’s t limit under Section
1923(gl{1) of the Act. Included in the
description of the methodaology, the
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audit report must specify how the Stale
defines incurred inpatient hospital and
oulpatienl hospilal costs for furnishing
inpatieni hospital and outpatient
ital services lo Medicaid eligible

individuals and individuals with no
source of third party covemge for the
inpatieni hospital and outpatient
hospital services they received.

(e) Traesitios Provisions: To ensure o
period for developing and refining

reparting and auditing techniques,

findings of Slale reports and audits for
Medicaid State Plan years 20052010
will nol be given weight excepl to the
extent that the findings draw into
question the reascaableness of State
uncompensated care cost estimntes used
for cnlculations of prospective DSH
payments for Medicnid State plan year
2011 and thereafler.

iCatalog of Federal Domestic Assistance
Program No. 93.778, Modical Asststanco

Program)

Datod: Soptombar 25, 2008.
Kerry Weems,
Adniatstrator, Coa ters for Medicare
& Modicatd Services.

Approved: October 29, 2008,
Michael O. Leavitt,
Sacretary.

Editorial Nete: This documant was

recatvad 1 the Office of the Federal Rogtstor
an Friday, December 12, 2008.

|FR Doc. EB-30000 Filed 12-18-0&; 845 am|
BLLING 000E 4129-01-P
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1110
iR 67102 20
E 356 976,35

8 730.070 0,072,550 0554 TH
LR 5 m
20 15833 15950

kY

UL

(POBOX 4107 300- S6THST. SE
[POBOXT2)  PINNELLST

61 | WV | 26506
2 HOSPTAL DR | WV {25601
POBOXME  1SIINORWAYAVE _ |HUNTINGTON _|WV|257m3

1186 HOSPTAL OR (GRANTSVILLE | W 26147
POBOK 1615 NORGANTONN _ WV 25507
POBOX270_401 WASHINGTON § STHAVE |

CAH__ | MORGAN COUNTY WAR MEVORAL HOSPITALICHOW 3RD QTR SFY 11 @11/1010) 105 WAR VEMORAL OR | Wy 25411
120 6THAVE

TN STATE BHS RIVER PARK HOSPTAL THUNTINGTON_ W | 25701

(0HO VALLEY GENERAL HOSPITAL Fzﬂmrsr [WHEELING | WV | 26003
CAH___|PLATEAU NEDICAL CENTER £30 WA ST IOKHLL Wy |25301

PLEASANT VALLEY HOSPTAL 20 VALLEYR |POINT PLEASANT
CAH___|POCAHONTAS MEMORIAL HOSPITAL RT2 BOX2W |BUCKEYE

CAH | POTOMAC VALLEY HOGPITAL OF WEST VRGINA 167 MNERAL 5T KEYSER

CAH___|PRESTON MEMORIAL HOSPITAL 305, PRICE ST [KNGWO0D | WV | 26537
PRINCETON COMMUNTY HOSPITAL POBOX133 203 12THST [PRINCETON | W | 24774

PUTNAM GENERAL HOSPITAL [HURRICANE | W 25526

RALEIGH GENERAL HOSPITAL |BECKLEY W | 25301
REYNOLDS MEWORIAL HOSPTAL [GLENDALE | Wv/|2%6038

CAH  |ROANE GENERAL HOSPITAL (PECR (W a5z
CAH | SISTERSVILLE GENERAL HOSPITAL SISTERSVILLE | WV | %6178
ST, FRANCIS HOSTAL CHARLESTON _|Wv | 25301

ST, JOSEPHS HOSPITAL - PARKERSBLRG [PARKERSSURG | WV | 26102

ST, JOSEPHS HOSPITALBUCKHANNON 1AMALIADR I m|zm1

ST MARY'S VEDICAL CENTER, INC. 2900 FIRST AVE HNTINGTON | Wy [257m2
STONEWALL JACKSON MEMORIAL HOSPITAL IF_o—mgm 20HOSPITALPAZA  WESTON WV | 26452

CAH | SUMMERS COUNTY APPALACHIAN REGIONAL HOSPITAL PO BOX 340, TERRACE ST HINTON WV 2531
SUMMERSVLLLE NEMORIAL HOSPITAL 0 FARVIEW HEIGHTS RD SUMNERSVILLE m[?ﬂ

THOVAS MEORIAL HOSITAL 4505 MACCORKLE AVE, SW. CHARLESTON _ WV

UNITED HOSPITAL 3JHOSPITAL DR, PO BOX 1680 CLARKSBURG WV | 26301

04 MILLER MOUNTAIN DR O BOX0312 | SORINGS W

=
i

01 COLLIERS WAY WERTON | W |26
&54 NCOOWELL ST WECH Wy ot

F@ IMORGANTOWN | WV | 26506
PO BOX£10

: |1 NEDICAL PX IWHEELING W | 25003

%82 1108 STATE OWNED |WILLAWR. SHARPE JR HOSPTAL 536 SHARPE HOSPITAL RO WESTON ___|Wv|2682

556 iR WILLAVSON VEMORIAL HOSPITAL POBOK 1380 WILLAVSON WV [ 2551
STAEAER SZESN SANITN

DATE WITH CAH DISIGNATION INDICATES CONVERSION TO CAH DURNG AUDIT PERIOD
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Attachment 3:

Centers for Medicare & Medicaid Services
42 CFR Parts 447 and 455

Medicaid Program; DSH Payments; Correcting Amendment
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with applicable law or otherwise required information to the U.S. Senate,  in the currently-spproved Site
impractical. Voluninry consensus the U.S. House of Representatives, and ~ Management and Monitoring
standands are technical sinndards (eg.,  the Complroller Genernl of the United (SMMP);

by voluntary consensus bodies. The
NTTAA direcls EPA to provide
Cungauthrwghm explanations
decides not to use
uvnldicundn.pplmlhlnvnlnnhry
consensus standards. This final action
includes environmentsl monitoring and
measurement as described in EPA’s
final SMMP. EPA will not require the
use of specific, prescribed analytic
muthndlbrmamhnngand
the Sites. The plans
to allow the use of any method, whether
it constifutes a voluntary consensus
standand or nol. thal meets the
monitoring and measurement criteria
discussed in the final SMMP.

(10} Executive Order 12898: Fedeml
Actioes To Address Ezvironmental
Justice in Minority Populations aad Low
Iacome Populations

Executive Order 12898 (59 FR 7629)
establishes fedeml executive policy on
eavironmental justios, Its main
provision directs federal agences, Lo the
greatest extent practicable and
permitied by law, to make
eavircameninal justios part of their
mission by identifying and addressing,

us appropriate, disproportionalely high
mdd‘vmehumluhuﬁhar
eavircnmeninl effects of their programs,
polices, and activities on minority
populstions and low-income
populations in the United Stales. EPA
determined that this final rule will not
have dispropartionately high and
adverse human health or eavironmental
effects on or low-incame
populations because it does not affect
the level of protection provided to
human health or the environment. EPA
has assessed the oveml] protectiveness
of designating the disposal Sites agninst
the criterin estsblished pursuant to the
MPRSA to ensure that any adverse
impact to the environment will be
mitigated to the gresiest exient
practicable.
(11} Congressional Review Act

The Congressional Review Act (CRA),
5US.C 801 ef seq., as added by the
Small Business
Fuimess Act of 1906, generally provides
that before a rule may lake effect, the
agency promulgating the rule must
submit a rule which includes a
copy of the rule, o each House of the
Congress and to the Com General
of the United States. EPA will submit a

States price to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule™ as
defined by 5 U.S.C. 804(2). This rule
will be effective thirty days from the
date of publication in the Federal
Register.

List of Subjects in 40 CFR Part 228
Environmental profection. Waler
pollution control.
ity: This action &5 Issued undor the
autharity of Section 102 of the Marine
Protoction, Research, and Sanctuartos
amendod, 33 U.S.C. 1401, 1411, 1412
Datod: Apetl 9, 2000,
Michelle L. Pirzadeh,
Actta g Hegioa al Admia (strator, Regloa 10.
8 For the reasons sef oul in the
ble, chapter 1, title 40 of the Code

pream| | i
of Fedem! Regulations is amended as
follows:

PART 226—{AMENDED]

8 1. The authority citstion for part 228

continues lo read as follows:
m,: 33 US.C 1412 and 1418

8 2. Section 228.15 is amended by

adding paragraph (n)(7) to read as
follows:

§220.15 Dumping sites designatod on a
final basis.

'nl. L

n Umpqmlhm m—Nmih-nd
Material Siles.

South Dredged
l}Nnrﬂ: Uul u.u River Site.
41'23.09° N,

124°14°20.28" W: 43°41°25. 86" N,
124°12°54.61" W; 43°40'43.62" N,
124"14°17 85" W; 43°40°46.97" N,
124°12°52.74" W.

(B) Size: i y 1.92
kilometers long and 1.22 kilometers
wide, with a drop zone which is defined
as a 500-foot sethack inscribed within
all sides of the site boundary. reducing
the permissible di area o a zone
5300 feet long by 3,000 feet wide.

(C) Depth: Ranges from approximately
9to 37 metems.

(D) Primary Use: Dredged malerial.

(E) Period of Use: Conlinuing Use.

(F) Restnctioas: (1) Disposal shall be
limited to dredged material determined
to be suitable for ocean disposal
according lo 40 CFR 227.13, from the
Umpqu- R‘ivu navigation channel and

Act, as

adjacent
lZ}Dﬁpﬂdlhaﬂhemm-pdbylhe
restnctions and requirements coatained

(K] Mnnllnnns. as specified in the
SMMP, is

(i1) South Umpqua River Site.

[A) Location: 43°30732.31" N,
124°14°35.60" W; 41°30°35.23" N,
124°13°11.01° W; 43°3853.08" N,
124°14°732.047 W; 43°3855.82° N,
124°12'08.36" W.

[B) Size: Approximately 1.92
kiloeneters long and 1.22 kilomelers
wide, with a drop zone which is defined
as a 500-foot sethack inscribed within
all sides of the sile boundary, mducing
the permissible disposal area {o a zone
5,300 feet long by 1,000 feet wide.

(C) Depth: Ranges from approximately
0o 37 melers.
(D) Primary Use: material

[E) Period of Use: Cantinuing Use.

[F) Bestnictions: (1) Disposal shall be
lisited to dredged material determined
to be suitable for ocean disposal
according {o 40 CFR 227.11, from the
Umpqua River navigation channel and
adjncent aress;

[2) Disposal shall be managed by the
resfrictions and requirements contained
in the currenily-approved Site

[3) Monitoring, as specified in the
SMMI’ umqm.rnd

¥R Doc. E9-9434 Filed 4-23-0% 8:45 am|
WLLNG CO0E 5580 50 P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Canters for Medicare & Medicald
Saorvices

42 CFR Parts 447 and 455

[CMs-2188-F2)
RIN-0G08- ANOY

Madicald Program: Disproportionate
Share Hospital Payments; Correcting
Amendment

AGENCY: Centers for Medicare &
Medicnid Services (CMS), HHS.
ACTION: Final rule; correcting
amendment.

SUMMARY: This carmecting amendment
corrects a lechnical erroc in the
regulations text in the final rule
published in the Federal Register on
December 19, 2008 (73 FR 77904)
entitled, “Di rtionnte Share
Huspital Paymentis.” In that final rule,
w set forth dala elements necessary to
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comply with the requirements of section
1023{j) of the Sccial Secunty Act (the
Act] relaied to nuditing and reperting of

DATES: Date: This i
amendment is effoctive April 24, 2000
FOR FURTHER INFORMATION CONTACT:

Venesa Day, (410) 786-8281.

Rory Howe, (410) 7864878,

Rob Weaver, (410) 786-5014.
SUPPLEMENTARY INFORMATION:

1. Background

In FR Doc. EB-30000 issued on
December 19, 2008 (73 FR 77004), thers
was a technical error that is identified
and correcied in this correcting
amendment. The correction in this
document is effective April 24, 2000

1L Summary of Error in the Regulations
Text

On page 77960 of the final rule, we
made a technical error in the regulation
text of § 447 29%(c)(16). In this
paragraph, the texd provides a narrative
descriplion of how “iotal annual
uncompensated care costs™ are to be
aloulated from component data
elemenis. The first sentence acoumiely
numes the component dala elements
and comrectly describes the calculation.
The last sentence attempts to condense
the previous sentence by substituting
references for component dain elements
as identified in previous parmgmphs of
§447.299(c). However, the referenons
are unintentionally incorrect.

The last sentence of the original final
text indicabes that the sum of paragraphs
fc)(11) and (c)(15) should be sublracted
from (c)9), (c){12), and (c){13). This
alculstion would sum Medicaid
uncompensated care costs and {otal
uninsured inpatient and outpatient
uncompensated care cosis, then subtract
this total from the sum of lotal Medicaid
inpatient and outpatient payments,
uninsured inpatient and outpatient
revenue, and total applicable Section
1011 payments. This calculalion is
incarrect and could not be interpreted
rﬂlunlliyhml{m“ldn.lmml

uncompensated care costs™.
Additicanlly, i erroneously contradicis
section 1923(g) of the Social Security
Act (the Act), §447.200 and §455
subpart ), and longstanding CMS
whﬂmmamuum
should read as follows: “This should
equal the sum of parsgmphs (c){9).
(c)(12). and (c){13) subtmcied from the
sum of paragmphs (c)(10) and (c)(14) of
this section.” This comrection includes

the comrect references necessary to
calculate accurstely “lotal
unoo fed core cosls™ consistent
with section 1923(g) of the Act.
§447.299 and § 455 Subpari DD, and
longsianding CMS paolicy.
IV. Waiver of Proposed Rulemaking
and Delay in Effective Date

We ordinarily publish a notice of
propased rulemaking in the Federal
Register {o provide a period for public
commenti before the provisions of a rule
inke effect in accordance with section
553(b) of the Administmtive Procedure
Act (APA) (5 U.S.C. 553(b)). However,
we can waive this notice and comment
procedure if the Secretary finds, for
good cause, that the nolice and
commeni process is impracticable,
unnecessary, or contrary to the public
interest, and incorporates a statement of
lhcﬁndingnndtbnmlhmhuin
the notice.

Section 553{d) of the APA ordinarily
requires a 30-day delay in effective date
of final rules afler the date of their
publication in the Federal Register.
This 30-day delay in effective daie can
be waived, however, if an agency finds
for good cause that the delay is
impracticable, unnecessary, or coatrary
io the public inlerest. and the agency
incorporates a statement of the findings
and ils reasons in the rule issued.

This action merely correcis a
{echnical error in the December 19, 2008
final rule. We are not changing the
policy conlained in that rule, and
further public coenment is unnecsssary.
Therefore, we find there is good cause
{o waive nolice and comment
procedures and the 30-day delay in
effective date for this action.

List of Subjects in 42 CFR Part 447

® Accordingly, 42 CFR chapler IV is
correcied by making the following
comecting amendment to parl 447:

PART 447—PAYMENTS FOR
SERVICES

8 1. The authorily citation for part 447
continues (o read as follows:

ity: Socx. 1102 of the Soctal
Socurity Act (42 U.SC 1302L
8 2. Section 447.200 is amended by
revising paragraph (c)(16) to read as
follows:
§447.209 Reporting Requirements

!cl‘ - s

(16} Total azsual uncompessated
care costs. The {olal annual
uncompensated care cost equals the
lotal cost of care for furnishing inpatient
hespital and outpatient hospital services
to Medicaid eligible individuals and to
individuals with no source of third
party coverage for the hospilal services
they receive less the sum of regular
Miadicnid FFS rate payments, Medicaid
minaged care organization payments,
supplementnl/enhanced Medicaid
paymenis, uninsured revenues, and
Section 1011 payments for inpatient and
outpatient haspital services. This
should equal the sum of parngraphs
[€l(9).4c)(12), and (c)(13) sublracied fram
the sum of paragraphs (c)(10) and (c){14)
of this section.

[Catalog of Federal Domastic Asststance
Program No. 9%1.778, Modical Asststanco
Program)

Dated: Aprtl 13, 2009
Ashley Files Flory,

Acting Executive Secrefary to the Departn ent.
[Fit Doc. £9-0232 Filod 4-23-0% 8:45 am|
BLLING COOE 4420-01-P

DEPARTMENT OF COMMERCE

N:tional Oceanic and Atmospheric
Administration

50 CFR Part 200

[Dockat No. 081231 1655-9645-03)
RIN 0648-AX44

Pacific Hallbut Fishertes: Catch
Sharing Plan; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Almospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correction.

SUMMARY: This action corrects the texd of
a final rule published on March 10,
2009, that implemented annual
minagement measures governing the
Pacific halibut fishery. This final rule
esinblished season dates off of Alaska,

in dates listed in the aras from
Leadbetier Point, WA o Cape Falcon,
OR and from Cape Falcon to Humbug
Mountain, OR

DATES: Effective April 24, 2000.

FOR FURTHER INFORMATION CONTACT:
Sarmh Willinms, 206-526-4646.
SUPPLEMENTARY INFORMATION: A final
rule i March 190, 2000 (74 FR
116281), included annunl management
measures for managing the harvest of
Pacific halibut (Hippoglossus
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General DSH Audit and Reporting Protocol

Areas of Responsibility

States:

1. States are respons=ible for obtaming the mndependent audit on an anmal basis
* Inresponse to the statutory language. “independent ™ audits mmst be certified

by Single State Audit Agency or any other CPA finm that operates
mdependently from the Medicaid agency and the subject hospitals. States
may not rely on non-CPA firms, fiscal mtermediary, independent cerhfication
programs currently m place to audit UCC, nor expand hospital financial
statements to obtain audit certification of the hospital specific DSH hmts.
The Single State Audit 15 an Office of Inspector General process. Although
there mav be some overlap in resources used to complete both audits, the
DSH Audit 15 particular to Medicaid and 15 the sole responsibility of CMS to
enforce and momnitor and thus cannot be combined within the Single State
Audit Act.

2. Providing the auditor and the DSH hospitals subject to andit wath mstructions on
the data elements necessary to mmsure comphance

The DSH audit wall rely on exasting cost reporting tools and documents as
primary sources for the data necessary to evaluate DSH payments agamst
hospital specific DSH costs. Two of the pnmary source documents are the
Medicare 2552-96 hospital cost report and audited hospital financial
statements (and other auditable hospital accounfing records). Rather than
requunng that states or hospitals create new documents and potentially new
financial standards, CMS will rely on the financial standards that apply to the
use of theze documents m their current form.  Any hospital participating m the
Medicare program already completes the Medicare 2552-96 cost report and 15
farmhar with the accounting standards applicable to this document Smilarly,
hospital financial statements are subject to certamn financial reporting
standards to produce the information that will be used n the DSH audit. Each
of these documents will produce data used to develop cost and payvment
mformation for the DSH audit using the financial reporing standards
apphicable to each.

Developmg audit protocol for use by DSH hospitals to deternune costs. This
protocol should mclude mstructions identifying the relevant sections of the
cost report that reflect costs ehzible for inclusion 1n developing the hospatal
specific DSH hnut and must replace any current DSH swrvey information
utilized by states. This protocol should include 1dentification of all relevant
hospital cost reports and financial statements and other auditable hospital
accounfing records associated with the audited Medicaid State plan rate vear.
Situations 1 which a hospitals fiscal year does not comeide with the Medicard
State plan rate vear, hospitals wall need to prowide the two (or more, 1if there
are short-penod, 1.e_, less than twelve-month cost reports mvolved)
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overlappmg cost reports and financial statements and other auditable hospital
accounting records to properly reflect cost mowred duning the full State Plan
rate year.
Provide DSH hospitals and auditor with fee for service (FFS) Medicaid IP and OP
hospital days and charges based on Medicaid Management Information System
(MMIS) data for the cost reporting peniod(s) covenng the Medicaid State plan
rate year under audat.
Provide DSH hospitals and auditor wath all information related to IP/OP hospatal
regular Medicaid rate payments (including all rate add-ons), all Medicaid
supplemental and enhanced payments, and all DSH payments made to each DSH
hospatal for the cost reporting year(s) covenng the State plan rate vear.
Prowvide auditor with methodologies utihized by the State to deternune DSH
ehimble hospitals under the Medicaid State plan (LIUR. MIUR. Other) and
pavment methodologes used to generate DSH payments under the approved
Medicaid State plan.
Provide auditor wath hospital-generated IP/OP hospital cost report information;
Medicaid managed care IP/OP hospital days. charges, and payment information:
and unmnsured IP/OP hospital days, charges. and pavment mformation recerved
from DSH hospitals.
Report the findings of the audit to CMS wathin 90 days of recenving audit. In
recognition of iming 155ues related to mitiating the audit process. States may
concwrently complete the Medicaid State plan rate year 2005 and 2006 audits by
September 30, 2009. The report associated with Medicaid State plan rate years
2005 and 2006 are due no later than December 31, 2009 to CMS.
Use audit findings for rate year 2005 — 2010 to prospectively adjust DSH
payments bezinmng with Medicaid State plan rate year 2011.
Use audit findings for rate year 2011 to determune over/underpayments (final
report available in 2014).

DSH Hospatals:

1.

(]

Use the Medicare 2552-96 hospital cost report to deternumne cost center specific
routine per diems and ancillary ratios of cost to charges (RCC) based on Medicare
Cost Pnnciples (Medicare cost allocation process).

Utilize MMIS data provided by the state for Medicaid FFS IP/OP hospatal
ancillary charges and Medicaid FFS IP hospital routine days.

. Utlize hospital financial statements and other auditable hospital accounting

records as source for IP/OP hospital Medicaid managed ciare ancillary charges
and routine days and IP/OP hospital uminsured ancillary charges and routine days
(indmiduals with no source of third party coverage). These charges and days wall
be used with cost center specific RCCs and per diems, respectively, to allocate
hospital costs to each relevant payer category descnbed above.

Utilize revenue mnformation from financial statements and other auditable hospatal
accounting records to identify pavments made by or on behalf of patients with no
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source of third party coverage for IP/OP hospital services. Note that payments for
IP/OP hospital services from state-only or local-only programs for the uminsured
should not be included as revenues.

5. Utilize revenue mformation from financial statements and other auditable hospital
accounting records to identify Medicaid payments not duwectly paid by the State m
whach the hospital 15 located, mcluding all IP/OP Title XI payments from other
States (regular, supplemental and enhanced and DSH). all payvments from
Medicaid managed care orgamzations for IP/OP hospital services provided to
Medicaid MCO enrollees, and all payments from other non-State sources for
Medicaid IP/OP hospital services.

6. Prowide state with hospital specific cost and revenue data, including backup
documentation, 5o that independent auditor may utthize m developing andit report.
Continue to provide state information already required to determine DSH
qualifications (LIUR, MIUR, other).

Auditor:

1. Review State’s methodology for estmating hospital’s OBRA 1993 hospatal-
specific DSH limit and the State’s DSH payment methodologmes m the approved
Medicaid State plan for the State plan rate vear under audit.

2. Review state’s DSH audit protocol to ensure consistency with IP/OP Medicaid
reimbursable services m the approved Medicard State plan. Review DSH audit
protocol to ensure that only costs ehgible for DSH payments are mcluded in the
development of the hospital specific DSH lLumt.

3. Compile hospatal specific IP/OP cost report data and IP/OP revenue data to
measure hospital specific DSH hnut in auditable vear. In deternuning this hnut,
the auditor must measure both components of the hospital specific DSH himat. To
determune the existence of a Medicaid shortfall, Medicaid IP/OP hospital costs
(including Medicaid managed care costs) must be measured agamst Medicaid
IP/OP revenue recerved for such services i the audited State Plan rate year
(including regular Medicaid rate payvments, add-ons, supplemental and enhanced
payments and Medicaid managed care revenues). Costs associated wath patients
with no source of third party coverage mmst be reduced by applicable revenues
and added to any Medicaid shortfall to deternune total ehgible DSH costs.

4. Compile total DSH payments made m auditable year to each qualifying hospital
(including DSH payments recerved by the hospitals from other States).

5. Compare hospital specific DSH costs lmts against hospital specific total DSH
pavments m the audited Medicaid State plan rate year. Suromanze findings
wdentifying any overpayments ‘underpayments to particular hospatals.

Data Sources:

The following are to be considered the primary data sources utilized by states, hospatals
and the mdependent auditors to complete the DSH audit and the accompanymng report. In
many mstances, hospital financial and cost report peniods wall differ from the Medicaid

INFORMATION NOT RELEASABLE TO THE PUBLIC UNLESS AUTHORIZED BY LAW:
This mfermation has not been publcly disclessed and may be privileged and conSdeatial. It is for msemal government
use only and mmst not be disseminated, distributed, or copied to persons not authorized to receive the information.
Unauthorized disclosure may result in prosecution to the full extent of the haw.



REQUEST FOR QUOTATION
[MED13004] [Audit Services — Disproportionate Share Hospital Program]

CMS-2198-F 4

State plan rate vear. In these mstances, hospitals should use multiple audited financial
reports and hospital cost reports to fully cover the Medicaid State plan rate year under
audit. The data should be directly allocated based on the months covered by the financial
or cost reporting peniod that directly related to the Medicaid State plan penod under
audit. For mstance, if a Medicaid State plan rate year runs from 7/1/04 to 6/30/05 but a
DSH hospital recening payments under the Medicaid State plan operates its financial and
cost reporting based on a calendar year, the hospital would need to use financial and cost
reports for calendar vears 2004 and 2005. The hospital would allocate 50% of all costs
and revenues m each financial and cost reporting penod to deternune costs and revenues
associated wath the Medicaid State plan rate year 2005.

1. MMIS Data
¢ State MMIS generated IP hospital payments. ancillary charges and routine days
for the cost reporting peniod(s) covenng the Medicaid State plan rate year under
audit for each DSH hospatal
¢ State MMIS generated OP hospital pavments and ancillary charges for the cost
reporting peniod(s) covenng the Medicaid State plan rate vear under andit for
each DSH hospital

1. Approved Medicaid State Plan

¢ LIUR. MIUR or other DSH hospital determination criteria and data used to
determune ehigibility for the Medicaid State plan rate vear under andit.

* Medicaid State Plan DSH payment methodologies for the Medicaid State plan
rate year under audt.

¢ State DSH payments to each DSH hospital for the Medicaid State plan rate year
under audt.

* State methodology for determuming the hospital-specific DSH hmut, the data used
to determune such hinmut and the hospital-specific cost limit generated by
methodologzy and data for the Medicaid State plan rate year under audit.

3. Medicare 2552-96 Hospital Cost Report
* Medicare 2552-96 hospital cost report(s) for the Medicaid State plan rate year
under audit (finalized when available, or as filed).

4. Audited Hospital Financial Statements and Other Auditable Hospital
Accounting Record:
¢ Hospital revenues from Medicaid managed care orgamzations, Medicad
payments from other States (regular pavments including add-ons, supplemental
and enhanced payments, DSH pavments), and Medicaid [P/OP hospital payvments
from all sources other than the State ﬁomhospitzl financial reports and records
for the cost reporting penod(s) covenng the Medicaid State plan rate year under
audit.
* Hospital revenues from or on behalf of with no source of third party coverage for
the hospital serices provided.
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® Days and charges for IP/OP Medicaid hospital servaces for services provided to
out of state Medicaid patients.

® Days and charges for IP/OP hospital services provided to patients with no source
of third party coverage for the hospital serices provided

* Days and charges for IP/OP hospital services provided to Medicaid managed care
pahents,

General Cost Determunation: Uncompensated Care Cost Determination

Hospitals must use the Medicare 2552-96 Hospital Cost Report(s) for the Medicaid State
plan rate year to deternune allowable IP/OP Medicaid service costs and costs of
providing IP/OP hospital services to patients with no source of third party coverage for
the hospital services provided.

The Medicare cost allocation process will be used to determune facility costs for melusion
in determuming DSH ehizible hospital costs. In order to provide complete financial
information for the Medicaid State plan rate year under audit, hospitals must use two or
more Medicare costs reports if the cost reporting penod does not comrespond with the
Medicaid State plan rate vear under audit. Once costs are allocated according to the
Medicare cost allocation process, those costs should be allocated to the Medicaid State
plan rate year on a pro-rata basis to develop 12 full months of costs.

1. Hospitals deterpune IP FFS Medicaid costs
Hospitals mmst follow the cost reporting and apporhonment process as prescnibed
by the 2552-96. In the 2552-96, a per diem 15 computed for each routne cost
center, and a cost-to-charge ratio 15 computed for each ancillary/non-routine cost
center. In the Worksheet D senes of the 2552-96, total allowable costs from each
routine cost center are apportioned to a specific program by applymng that cost
center's program days to the cost center's computed per diem. and total allowable
costs from each ancillary/non-routine cost center are apportioned to a speaific
program by applying that cost center’s program charges to the cost center's
computed cost-to-charge ratio.

The program data used mn this apportionment process in determuning hospatal
mpatient fee-for-senice Medicaid costs are the dayvs and charges pertammng to

hospital mpatient services furmshed to Medicaid fee-for-service mdniduals. The
pnmary source of the program data 15 the MMIS. The program days and charges
must pertain: a) only to services furmished by the hospital and its departments and
not by any non-hospital component (even if such comporent 1= deemed to be
hospital-based); b) only to mpatient hospatal services and not services fiomished
by practiioners which can be billed separately as professional services; and ©)
only to services pad by Title X' fee-for-serice. As required by the 2552-96
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cost report apportionment process, the program data must be reported by hospatal
Cost centers.

By applying program days defined above to the cost-report-computed per diems
and applying program charges defined above to the cost 1eport-computed cost-to-
charge ratios, and by following the established 2552-96 cost reporting and
apportionment process, the hospital will determune its hospital inpatient fee-for-

service Medicaid cost
2. Hospitals deterpune IP Medicaid managed care costs

Hospitals must follow the cost reporting and apporionment process as prescribed
by the 2552-96. In the 2552-96, a per diem 15 computed for each routine cost
center, and a cost-to-charge ratio 15 computed for each ancillary/non-routine cost
center. In the Worksheet D senes of the 2552-96, total allowable costs from each
roufine cost center are apportioned to a specific program by applyving that cost
center's program days to the cost center's computed per diem. and total allowable
costs from each ancillary/non-routine cost center are apportioned to a speafic
program by applying that cost center’s program charges to the cost center's
computed cost-to-charge ratio.

The program data used mn this apportionment process in determuning hospatal
mpatient Medicaid managed care costs are the days and charges pertaining to
hospital mpatient services fimmshed to individuals under Medicaid managzed care.
The program data must be denved from auditable documentation and may include
reports from Medicaid managed care plans. The auditable documentation mmst
show that the program days and charges pertain: a) only to services firmished by
the hospital and 1ts departments and not by any non-hospital component (even if
such component 15 deemed to be hospital-based): b) only to inpatient hospital
services and not serices fumished by practitoners which can be billed separately
as professional services; and ¢) only to Title XIX services paid by the Medicaid
managed care plans. As required by the 2552-96 cost report apportionment
process, the program data nmst be reported by hospital cost centers.

By applying program days defined above to the cost-repart-computed per diems
and applving program charges defined above to the cost-report-computed cost-to-
charge ratios, and by following the established 2552-96 cost reporting and
apportionment process, the hospital wall determune 1ts hospital inpanent Medicand
maznaged care cost.

3. Hospitals deterpune IP costs for hospital services nded to patients with no
source of third party coverage
Hospitals must follow the cost reporting and apportionment process as prescnbed
by the 2552-96. In the 2552-96, a per diem 15 computed for each routine cost
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center, and a cost-to-charge ratio 15 computed for each anmillary/non-routine cost
center. In the Worksheet D senes of the 2552-96. total allowable costs from each
roufine cost center are apportioned to a specific program by applying that cost
center's program days to the cost center's computed per diem_ and total allowable
costs from each ancillary/non-routine cost center are appcrtioned to a specific
program by applying that cost center's program charges to the cost center'’s
computed cost-to-charge ratio.

The program data used m thus apportionment process in deteromming hospital
ummnsured inpatient costs are the days and charges pertamnng to hospital mpatient
services furmished to individuals who have no source of third party coverage. The
program data must be denved from auditable documentation. The auditable
documentation must show that the program days and charges pertam: a) only to
services finmished by the hospital and its departments and not by any non-hospital
component (even 1f such component 15 deemed to be hospital-based); b) only to
mpatient hospital services and not services fiwmished by practibioners which can
be billed separately as professional services; and c) only to services furmished to
mdividuals who have no sowrvce of third party coverage (services fiumished to
mdividuzals who are covered only by state-only/local governmental programs may
be included). As requured by the 2552-96 cost report apportionment process. the
program data mmst be reported by hospital cost centers.

By applving the program days defined above to the cost-report-computed per
diems and applying the program charges defined above to the cost-report-

computed cost-to-charge ratios, and by following the established 2552-96 cost
reporting and apporhonment process, the hospital wall determune 1ts hospital

4. Hospitals determinme OP FFS Medicaid costs
Hospitals mmst follow the cost reporting and apporhionment process as prescnbed
by the 2552-96. In the 2552-96, a cost-to-charge ratio 15 computed for each
ancillary/non-routine cost center. In the Worksheet D series of the 2552-96, total
allowable costs from each ancillary/non-routine cost center are apportioned to a
specific program by applving that cost center's program charges to the cost
center's computed cost-to-charge ratio.

The program data used mn thys apportionment process in deteromming hospital
outpatient fee-for-serice Medicaid costs are the charges pertamng to hospital
outpatient senvices firmished to Medicaid fee-for-senice indmaduals. The
pnmary source of the program data 15 the MMIS. The program charges must
pertain- a) only to services firmshed by the hospital and its departments and not
by any non-hospital component (even if such component 15 deemed to be
hospital-based); b) only to outpatient hospital services fiumished and not services
furmished by pracnnoners which can be billed separately as professional services;
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and ¢) only to services paid by Title NI fee-for-serice. As requured by the
2552-96 cost report apporhionment process, the program data must be reported by
hospital cost centers.

By applving the program charges defined above to the cost-report-computed cost-
to-charge ratios and by following the establiched 2552-96 cost reporting and
apportionment process, the hospital wall determune 1ts hospital outpatient fee-for-
service Medicaid cost.

5. Hospitals determune OP Medicaid managsed care costs
Hospitals must follow the cost reporting and apporhionment process as prescnbed
by the 2552-96. In the 2552-96, a cost-to-charge ratio 15 computed for each
ancillary/non-routine cost center. In the Worksheet D senes of the 2552-96. total
allowable costs from each ancillary/non-routine cost center are apportioned to a
specific program by applying that cost center's program charges to the cost
center's computed cost-to-charge rano.

The program data used n this apportionment process in determuning hospital
outpatient Medicaid managed care costs are the charges pertaming to hospatal
outpatient services furmshed to individuals under Medicaid managed care. The
program data must be denved from auditable documentation and may mnclude
reports from Medicaid managed care plans. The auditable documentanon must
show that the program charges pertamn- a) only to services furmished by the
hospital and 1ts department= and not by any non-hospital component (even if such
component 15 deemed to be hospital-based); b) only to OP hospital services and
not services furmished by practiioners which can be billed separately as
professional services; and ¢) only to Title XY senices paid by the Medicard
managed care plans. As required by the 2552-96 cost report apportionment
process, the program data mmst be reported by hospital cost centers.

By applving program charges defined above to the cost-report-computed cost-to-
charge ratios and by following the established 2552-96 cost reporting and
apportionment process. the hospital wall determune 1ts hospital outpatient
Medicaid managed care cost.

6. Hospitals determne OP costs for hospital services provided to patients with no
sowrce of third party coverage
Hospitals mmst follow the cost reporting and apportionment process as prescribed
by the 2552-96. In the 2552-96, a cost-to-charge ratio 15 computed for each
ancillary/non-routine cost center. In the Worksheet D senes of the 2552-96. total
allowable costs from each ancillary/non-routine cost center are apportioned to a
specific program by applying that cost center's program charges to the cost
center's computed cost-to-charge ratio.

INFORMATION NOT RELEASABLE TO THE PUBLIC UNLESS AUTHORIZED BY LAW:
This information has not bean publcly disclossed and zaxy be privikiged and conSdeatinl It is for mtermal povernment
use only and zomst not be d&issamiznated. distributed. aqﬂbmnmdwmhu{m
Unauthorized disclosurs may result in prosecution to the full exteat of the law.



REQUEST FOR QUOTATION
[MED13004] [Audit Services — Disproportionate Share Hospital Program]

CMS-2198-F 9

The program data used in this apportionment process mn deternuning hospital
umnsured outpatient costs are the charges pertaming to hospital outpatient
services furmshed to individuals who have no source of third party coverage. The
program data must be denved from auditable documentation. The auditable
documentation must show that the program charges pertain: a) only to services
furnished by the hospital and 1ts departments and not by any non-hospital
component (even i1f such component 15 deemed to be hospital-based); b) only to
OP hospital services and not services furmshed by practihoners which can be
billed separately as professional services; and c) only to services furmished to
mdividuals who have no source of third party coverage (services furmished to
mdrviduals who are covered only by state-only/local governmental programs may
be included). As required by the 2552-96 cost report apportionment process, the
program data must be reported by hospital cost centers.

By applying the program charges defined above to the cost-report-computed cost-
to-charge ratios and by followimng the established 2552-96 cost reporting and
apportionment process, the hospital wall determme 1ts hospital unmsured
outpatient cost.

7. Hospital m“\mﬁm:&h&u}dmﬂmamm s. Medicaid

Smceﬂ:eState’sLﬁﬂSsystemwiﬂnath:vemfmmmtmaWpaymm

generated from Medicaid managed care orgamzations or Medicaid and DSH

pavments from other States and other non-State sources, hospitals must use thewr

financial statements and other auditable hospital accounting records to identify:

e All Medicaid managed care payments recerved duning the cost reporting
penod(s) covenng the Medicaid State plan rate vear under audit. Any
managed care payments recerved that mclude payments for serices other than
those that qualify for IP or OP hospital services must be separated to include
that portion of the payment applicable to IP or OP hospital services. If the
hospital cannot separate the component parts of 2 managed care payment, the
full amount of the payment mmst be counted as m IP/OP hospital managed
care pavment.

¢ All Medicaid payments recerved from out of state dunng the cost reporting
penod(s) covenng the Medicaid State Plan rate year under audit. Hospatals
must separately 1dennify a) Medicaid regular rate payments (including add-
ons): b) supplemental Medicaid payments, and; ¢) DSH payments.

* All Medicaid payvments recerved dunng the cost reporting penod(s) covenng
the Medicaid State plan rate year under audit from non-State sources not
already accounted for, mcluding payments from or on behalf of patients for
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Since the State’s MMIS system wall not have mformation about payments by or

on behalf of patients with no source of thurd party coverage for the hospital

services provided, hospitals must use their financial statements and other

auditable hospital accounting records to :dentify:

¢ All payments recerved dunng cost reporiing peniod(s) covenng the Medicaid
State plan rate vear under audit by or on behalf of patients wath no source of
third party coverage. There will be no attempt to allocate payments received
dunng the state plan rate vear to senvices provided in prior penods.  Since the
goal of the audit 15 to determune uncompensated DSH costs m a zaven
Medicaid State plan rate year, all payments recerved in the year wall be
counted as revenue to the hospital in that same vear. It 15 understood that
some costs mewred dunng the State Plan rate vear under audit may be
associated with future revenue streams (legal decisions, pavment plans,
recovenes) but that the pavments are not counted as reverme untl actually
recerved.

¢ 1P or OP hospital payments received from state or local government programs
for indiiduals wath no source of third party coverage for the hospital services
they recerved should not be included as a revenue m this category.

9. Auditor apphes MMIS generated total IP/OP hospital Medicaid FFS pavments
(other than DSH) to total IP/OP hospital Medicaid FFS cost

10. Auditor apphes IP/OP hospital Medicaid manazed care revenues against IP/OP
hospital Medicaid managed care costs

11. Auditor 1es IP/OP ital revenues for with no source of third party
cov inst the costs for IP/OP hos services provided to such
mdnaduals

12, Sum of steps 9-11 are summed to deternune the total ampunt of costs elimble for
DSH remmbursement and considered the OBRA 1993 hospital specific DSH hinut

13. Compare DSH payments to the amount determined in step 12
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Department of Health & Human Services C'M /
Centers for Medicare & Medicaid Services F |

233 North Michigan Avenue, Suite 600 e e e Y
Chicago, lllinois 60601-5519 CENTERS for MEDICARE & MEDICAID SERVICES |
Dear State Medicaid Director:

This letter provides operational guidance to States that may need additional time to complete the reporting and
audit requirements as implemented in the December 19, 2008 Medicaid Disproportionate Share Hospital
(DSH) final rule (73 FR 77904). The letter also clarifics the application of reporting requirements for data in
past Medicaid State plan rate years as well as the auditor independence stundard.

Background

On December 19, 2008, the Centers for Medicare & Medicaid Services (CMS) promulgated CMS-2198-F:
Medicaid Program: Disproportionate Share Hospital Payments, with an effective date of January 19, 2009.
The final rule implements Section 1001 of the Medicare Drug. Improvement and Modemization Act of 2003,
requiring State reports and audits to ensure the appropriate use of Medicaid DSH payments and compliance
with the statutorily imposed hospital-specific limits. In order to receive Federal financial participation (FFP)
for DSH expenditures, States must submit an annual report and an independent certified audit to CMS for each
completed Medicaid State plan rate year.

Pursuant to the provisions of the regulation, audits must begin with Medicaid State plan year 2005 and must be
completed for the State plan rate years 2005 and 2006 no later than Scptember 30, 2009. Each subsequent
report and audit beginning with Medicaid State plan rate year 2007 must be completed by the last day of the
Federal fiscal year (September 30) ending three years from the end of the Medicaid State plan rate year under
audit. States must submit reports and audits to CMS within 90 days of the completion of the audit. Audits and
reports for State plan rate years 2005 and 2006 are due to CMS on or before December 31, 2009. A State’s
failure to complete the audits and required reporting by the specified deadlines would put FFP for that State’s
DSH expenditures at risk.

To ensure a period for developing and refining reporting and auditing techniques, findings of State reports and
audits for Medicaid State Plan years 2005-2010 will not be given weight except to the extent that the findings
draw into question the reasonableness of State uncompensated care cost estimates used for calculations of
prospective DSH payments for Medicaid State plan year 2011 and thereafter. After this transition period, FFP
will not be available for expenditures for DSH payments that are found in the audit to exceed the hospital-
specific eligible uncompensated care cost limit.

CMS Enforcement Strategy

Recently several States have indicated concern that, despite good faith efforts, they would be unable 1o meet
the December 31, 2009 deadline for the first audit reports which pertain 10 2005 and 2006 State plan rate
years. These States cited a number of reasons, including the following: the rule's publication date fell outside
of some state budget cycles so that those States could not plan for and budget completion of an independent
audit for this year; the economic downturn has created a hardship on many State Medicaid agency budgets;
States do not have the staff or financial resources to complete the 2005 and 2006 audits by year end: much of
the data, particularly data related to uninsured costs and Medicaid managed care costs/payments, is currently
housed entirely by hospitals; and the methodologies and calculations specified in the rule for determining costs
differ from those used by the States during past Medicaid State plan rate years.
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In light of these concerns, CMS has determined that it will apply a flexible enforcement strategy designed to
ensure that States have sufficient time to properly implement the new requirements without undue hardship.
Thus, CMS will not find a State to be out of compliance with the DSH reporting and auditing requirements for
the initial (2005 and 2006) Medicaid State plan rate years until December 31, 2010. We do not anticipate any
further delay of compliance enforcement, or any delay of compliance enforcement for subsequent audit vears.

Even though CMS will be delaying compliance enforcement, CMS expects that States will be making good
faith effons to comply with the new requirements. We ask each State to identify, and to provide in writing to
its respective CMS Associate Regional Administrator, a contact individual by September 30, 2009 io brief
CMS representatives on the State's compliance status and progress. Based on those discussions, some States
may be asked for detailed information about compliance efTorts.

Additional Clarifications

The CMS is also using this opportunity to clarify more formally CMS' expectations with respect to reporting
for past State plan rate years and the auditor independence standard.

Data

We have heard numerous concerns from States and hospitals that the sudit and reporting requirements are
extraordinarily burdensome in the initial years because States and hospitals cannot extract specific data for the
reporting elements retroactively from the accounting systems used in prior years. When presented with these
concerns, we have clarified 1o States that reports and audits should be based on the best available information.
Our goal is that States will be able to fully and accurately report on these elements by the end of the transition

period,

Generally, we expect most data elements necessary for the State to complete the DSH audit and report to be
information States and hospitals already collect to assure that their DSH programs are compliant with
Medicaid law. However, specific data clements required within the reports may be difficult for hospitals and
States to accurately extract from existing reports and data systems for past State plan rate years. Anticipating
such constraints, CMS included the transition period to allow States, providers and auditors time to refine
reporting and auditing techniques. To the extent that States and hospitals are unable to report directly on
elements for past Medicaid State plan rate years, they should include the best available information. During
the transition period, CMS will work with States that make a good faith effort to fulfill all of the DSH
reporting and auditing requirements. However, States and hospitals should be working to modify systems
such that they will be able to report more exactly for each element prospectively.

Auditor Independence

A number of States have also raised concerns about the cost or difficulty in procuring an independent auditor
to conduct the required independent certified DSH audit. We have advised States that there are a wide number
of auditing arrangements which would be acceptable under these standards, some of which may be less

burdensome and costly than the use of private auditing firms, including the use of state government auditing
agencies. However, there appears to be continuing confusion about this standard among States.

Medicaid regulations at 42 CFR 455.301 define a certified independent audit in part to mean an audit that is
conducted by an auditor that operates independently from the Medicaid agency or subject hospital. We read
this requirement to be consistent with established standards within the auditing profession which guide
auditors and their clients with respect to independence and impairments to independence that might potentially
compromise the integrity of the audit. Specifically, CMS advises States to review and apply the General
Accounting Office’s most recent revision to Government Auditing Standard specific criteria for independence
government auditing practices (hitp:'www.gao gov/govaud govaudhiml/index html). These standards assure
integrity while allowing flexibility to States.
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We appreciate States” ongoing efforts to implement the DSH reporting and independent audits requirements
If you have questions or would hike additional information on this guidance, please contact Cheryl Powell,
Division of Reimbursement and State Financing, Financial Management Group via email at

( vl.Powel gov or by phone at (410)786-9239

Sincerely,

- AA .1‘ £ ¥ (A A AA—

Jackie Gamer

Attachment 6:
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Additional CMS Correspondence on DSH Reporting and Audit Requirements
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Additional Information on the DSH Reporting and Audit Requirements

Best Available Information/Cost Report Procedures

1. How can an independent auditor certify that DSH payments do not exceed the hospital-
specific DSH limits if data used for calculating the limits is derived, at least in part, from as-
filed Medicare cost reports?

Certification means that the independent auditor engaged by the State follows the criteria of the Federal
audit regulation and completes the verification, calculations and report under the professional rules and
generally accepted standards of audit practice. This certification would include an assessment of the
State's audit protocol to ensure that the Federal regulation is satisfied, an opinion for each verification
detailed in the regulation, and a determination of whether or not the State made DSH payments that
exceeded any hospital-specific DSH limit in the Medicaid State plan rate year under audit. The
certification should also identify any data issues or other caveats that the auditor identified as impacting
the results of the audit.

We expect that reports and audits will be based on the best available information. If audited Medicare cost
reports are not available within the timeframe allowed for the reporting and audit submission, the DSH
report and audit may need to be based on Medicare cost reports as filed. However, in the final rule, CMS
modified the timeline for report and audit submission to allow States additional time for the inclusion of
the most accurate and complete data possible. The required reports and audits may be submitted as late as
the last day of the Federal fiscal year ending three years after the end of the Medicaid State plan rate year,
with a special timing provision for the audits for 2005 and 2006, which will be due by December 31,
2009. Additionally, CMS has developed a General DSH Audit and Reporting Protocol that should assist
States and auditors in utilizing information from each data source and developing methods to determine
uncompensated costs of furnishing hospital services to the Medicaid and uninsured populations. The
protocol is available on the CMS website at
www.cms.hhs.gov/MedicaidGenlInfo/Downloads/CMS2198FRptProtocol.pdf.

It should be noted that in light of States’ concerns regarding budget cycles, planning complications, and
the economic downturn, CMS has determined that it will apply a flexible enforcement strategy designed
to ensure that States have sufficient time to properly implement the new requirements without undue
hardship. Thus, CMS will not find a State to be out of compliance with the DSH reporting and auditing
requirements for the initial (2005 and 2006) Medicaid State plan rate years until December 31, 2010.
Pursuant to the provisions of the regulation, independent audits must begin with Medicaid State plan year
2005 and must be completed no later than September 30, 2009, for the State plan rate years 2005 and
2006. Audits and reports for State plan rate years 2005 and 2006 are due to CMS on or before December
31, 2009.

2. If as-filed Medicare cost reports are used to calculate hospital-specific DSH limits, do limits
have to be adjusted to reflect the final settlement of the cost report or the outcome of cost
report appeals?
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We expect that reports and audits will be based on the best available information. If audited Medicare cost
reports are not available, the DSH report and audit may need to be based on Medicare cost reports as
filed. Most hospital cost reports are finalized within two years of the period being audited but there is
always the possibility of post-audit adjustments. To the extent that such adjustments to cost reports
affects Medicaid payments, States should notify CMS of the adjustments to the cost reports and any
subsequent DSH audit report changes as well as make appropriate prior period adjustments through the
MBES/CBES system. Additionally, we would anticipate the auditor’s certification would identify any
data issues or other caveats that the auditor has identified as impacting the results of the audit.

The statutory authority instructed States to report and audit specific payments and specific costs.
Consistent with that provision, States must perform audits associated with defined periods of time and
must identify the actual costs incurred and payments received during that defined time period. In order for
the audits to properly measure these elements and in consideration of the many comments related to
retroactivity and timing issues associated with gathering the data necessary to identify the costs and
revenues, CMS has made several revisions to the final rule including identifying that: (i) the Medicaid
State plan rate year 2005 is the first time period subject to the audit; and, (ii) the deadline on reporting the
audit findings has been extended to at least three full years after the close of the Medicaid State plan rate
year subject to audit.

The required reports and audits may be submitted as late as the last day of the Federal fiscal year ending
three years after the end of the Medicaid State plan rate year, with a special timing provision for the audits
for 2005 and 2006, which will be due by December 31, 2009. This three year period accommodates the
one-year concern expressed in many comments regarding claims lags and is consistent with the varying
cost report period and adjustments.

3. Data derived from multiple cost report years might have to be used in fulfilling audit and
reporting requirements for a given State plan rate year. In order to complete reporting and
auditing requirements relating to State plan rate years 2005 and 2006, for the 2005 and
2006 reports, would it be acceptable to obtain 2004 and 2007 costs from submitted or
unreviewed cost reports?

In instances where the hospital financial and cost reporting periods differ from the Medicaid State plan
rate year, States and auditors may need to evaluate multiple audited hospital financial reports and cost
reports to fully cover the Medicaid State plan rate year under audit. Typically, at most, two financial
and/or cost reports should provide the appropriate data. Please note that there are some circumstances
where more than two cost reports are needed to cover a State plan year. Some occasions call for a
hospital to file short-period cost reports within a normal 12-month cost reporting period. For example, if
there is a change of ownership in the middle of a fiscal period, the hospital will have to file more than one
cost report during its 12-month fiscal period. The data may need to be allocated based on the months
covered by the financial or cost reporting period that are included in the Medicaid State plan period under
audit. CMS has developed a General DSH Audit and Reporting Protocol to assist States in using the
information from each source identified above and developing the methods under which costs and
revenues will be determined. The protocol is available on the CMS website at
www.cms.hhs.gov/MedicaidGenInfo/Downloads/CMS2198FRptProtocol.pdf.

We expect that all reports and audits will be based on the best available information. If audited Medicare
cost reports are not available, the DSH report and audit may need to be based on Medicare cost reports as
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filed. Moreover, in order to ensure a period for developing and refining audit practices, we are providing
for a transition period through Medicaid State plan rate year 2010, before audit results will be given
weight other than in making prospective estimates of hospital costs for the purposes of ongoing DSH
payments.

4. Can independent auditors utilize a risk-based approach to auditing hospitals or utilize some
materiality guideline in developing different levels of data analysis for different hospitals?
Additionally, does CMS expect that all hospitals are audited by the independent auditor
annually?

The DSH audit and report is a necessary part of the administration of the Medicaid program. The purpose
of the audit is to ensure that States make DSH payments under their Medicaid program that are in
compliance with section 1923 of the Act. The audit does not encompass the review of the State's overall
Medicaid program; it simply ensures that one portion of the program is conducted in line with Federal
statutory limits. In addition, the DSH audit will rely on financial and cost report data provided by
hospitals that are subject to generally accepted accounting principles as part of their primary reporting
function.

There is no statutory authorization for an exception to audit and reporting requirements with respect to
hospitals that receive DSH payments. The audit and reporting requirements under section 1923(j) of the
Act apply to all States that make DSH payments, with respect to each hospital receiving a DSH payment.
The statute further requires that CMS obtain information sufficient to verify that such payments are
appropriate. Relying on a sample of cost reports and financial information will not ensure that each DSH
payment is appropriate and does not exceed the hospital-specific DSH limit.

The data elements necessary for the State to complete the DSH audit and report should, in part, be
information the State already gathers to administer the DSH program. The responsibility of the auditor is
to measure DSH payments received by a hospital in a particular year against the eligible uncompensated
care costs of that hospital in that same year as determined using the data provided in the cost, utilization
and financial reporting documents described in the preamble to the final rule. Additionally, auditing a
State's overall DSH payment methodology will not ensure that DSH payments to each hospital do not
exceed the statutorily required hospital-specific DSH limit.

Finally, in order to certify to the verifications, the auditors should follow generally accepted auditing
practices and requirements to assure a thorough and complete audit has been conducted. The auditor
must develop sufficient confidence in the data to certify the results for the State plan rate year subject to
the audit. The final rule does not eliminate any flexibility that independent auditors might have in using
accepted professional methodologies to conduct the audit and to certify to the verifications. However, the
independent certified audits required to be submitted must be performed in compliance with section
1923(j) and implementing regulations as a condition for receiving Federal payments under section
1903(a)(1) and 1923 of the Act.

5. If DSH payments are based on hospital-specific DSH limits from prior year audits,
recoupments and DSH payment redistribution might be necessary on an annual basis. How
does CMS expect States to deal with this cost and with the potential hardship to the
hospitals?
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This regulation does not require States to implement retrospective DSH payment methodologies or
otherwise change the basic approach to DSH payment used by the States. Nor does it require delay in
making DSH payments consistent with the authority of the approved Medicaid State plan. CMS
recognizes that States may need to estimate uncompensated care to determine DSH payments in an
upcoming Medicaid State plan rate year, indeed, this is currently the way most States distribute DSH
payments. The regulation is intended to ensure that those estimates do not exceed the actual hospital-
specific limit in the year in which the payments are received.

States retain considerable flexibility in setting DSH State plan payment methodologies to the extent that
such methodologies are consistent with 1923(c) and all other applicable statute and regulations. This
regulation provided for time frames that should provide States with accurate information with which to
determine prospective DSH payments and time to review and adjust rates once actual eligible
uncompensated care amounts are determined. States will have to determine how to best ensure that
prospective DSH methodologies do not result in payments that exceed hospital-specific DSH limits,
either by revising those methodologies or by providing for reconciliation of prospective payments with
those limits. Because FFP is only available for DSH payments that do not exceed the hospital-specific
limit, some States may determine that a retrospective DSH payment methodology or a DSH reconciliation
is a reasonable way to manage its DSH allotment.

CMS as always is available to offer technical assistance to States in developing such methodologies.
Additionally, CMS included a transition period in the regulation to ensure that States may adjust
prospective estimates to avoid any immediate adverse fiscal impact.

6. The final regulation requires a determination of whether or not the State made DSH
payments that exceeded the hospital-specific DSH limit for any hospital in the Medicaid
State plan rate year under audit. If the DSH audit identifies DSH payments made to a
hospital in excess of the hospital-specific DSH limit, how should States treat such payments
if the hospitals are no longer eligible for DSH, are bankrupt, or no longer exist?

As stated in the final rule, beginning in Medicaid State plan rate year 2011, to the extent that audit
findings demonstrate that DSH payments made in that year exceed the documented hospital-specific cost
limits, CMS will regard them as representing discovery of overpayments to providers that, pursuant to 42
CFR Part 433, Subpart F, triggers the return of the Federal share to the Federal government (unless the
DSH payments are redistributed by the State to other qualifying hospitals as an integral part of the audit
process). This is not a “penalty” but instead reflects adjustment of an overpayment that was not consistent
with Federal statutory limits. However, we note that, to the extent that States wish to redistribute any
DSH payments that exceeded a particular hospital-specific limit, the Federally approved Medicaid State
plan must reflect that payment policy and allow for individual payment adjustments based on the audit.
Further, States need not refund the Federal share of overpayments made to providers who are determined
to be bankrupt or out of business in accordance with 42 CFR 433.318.

7. To meet the reporting and auditing requirement, States must perform audits associated
with defined periods of time and must identify the actual costs incurred and payments
received during that defined time period. Can a State use adjudicated claims date, or must
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they change to admission or discharge date, which is reflected in the comment and
response of the DSH final rule?

Section 1923(g) of the Social Security Act imposes a limit that is based in part on a year’s worth of
services. The preamble language is merely illustrative of two approaches some States may already use to
determine the volume of Medicaid services and payments to be included in the yearly limit and was not
intend to be all inclusive. Adjudicated claims date would be another acceptable approach to determine
the amount of services furnished during the year. However, the approach used must be consistent with
the approved State plan language for the specified time period and should be clearly defined in the audit
report.

8. What does the final rule mean by the term Medicaid State plan rate year?

In using the term State plan rate year, we recognize that while many States may set rates on a State fiscal
year basis, some States set rates on a calendar or other annual basis and establish DSH limits

accordingly. The State plan rate year is therefore the 12-month period defined by a State’s approved State
plan in which the State estimates eligible uncompensated care costs and determines corresponding DSH
payments as well as other Medicaid payment rates.

9. Some States utilize certified public expenditures (CPE) to finance the non-Federal share of
DSH payments made up to hospital-specific DSH limits. Should States modify existing
State plan provisions and/or special terms and conditions (STC) of section 1115
demonstrations in instances where the approved State plan and/or STCs methods for
calculating costs for these CPE-funded payments differ from the method for calculating the
hospital-specific limit required by the final regulation and associated DSH General
Auditing and Reporting Protocol?

To ensure that claims for DSH expenditures do not exceed hospital-specific DSH limits, States should
modify their methods for calculating CPE-funded DSH payments to the extent that the approved State
plan and/or STCs methods vary from that required by the final DSH audit regulation and associated DSH
General Auditing and Reporting Protocol. If this requires a modification to the State plan or 1115 STCs,
State should submit a State plan amendment or section 1115 demonstration amendment, respectively.
The final regulation does include a transition period to ensure that States may adjust uncompensated care
estimates prospectively to avoid any immediate adverse fiscal impact and to assist States in ensuring that
future DSH payments do not exceed the hospital-specific DSH limit. Additionally, to permit States an
opportunity to develop and refine audit procedures, audit findings from Medicaid State plan rate year
2005-2010 will be limited to use for the purpose of estimating prospective hospital-specific
uncompensated care cost limits in order to make actual DSH payments in the upcoming Medicaid State
plan rate years. CMS is not requiring retroactive collection for Medicaid State plan rate years that have
already passed. By using that time to improve State DSH payment methodologies, States may avoid
circumstances in which DSH payments that exceed Federal statutory limits must be recouped from
hospitals.

Audit Reports
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10. Please provide clarification on the extent to which the State may rely upon hospitals to
perform the DSH audit. Please clarify whether the State may rely upon hospitals’ current
or expanded financial audits for the certification of the hospital-specific DSH limits.

As stated in the final rule, the responsibility for certification of an independent audit rests with the State.
States must engage an independent auditor to certify that the requirements of the Federal regulation are
satisfied, to provide an opinion for each specified verification, and to make a determination as to whether
any DSH payments exceeded any hospital’s specific DSH limit. States would not meet the independent
audit certification requirement by merely expanding audits of hospital financial statements to obtain audit
certification from each hospital. However, States may utilize an independent auditor to independently
analyze and certify information submitted by each hospital to the State.

Furthermore, the mere fact that a specific auditing entity completes a Medicaid financial audit for a
hospital does not necessarily preclude the State from contracting with that auditing entity to complete the
independent DSH audit. To the extent that the auditor attests in the DSH audit report that they meet the
requirements for auditor independence described in Chapter 3 of the General Accounting Organizations
General Audit Standards (GAGAS), an auditing entity of any hospital’s financial audit may be eligible to
complete the certified DSH audit for the State.

11. Please provide guidance on what auditing standards and procedures should be used in
undertaking the DSH audit as well as what type of report auditors should issue.

The purpose of the DSH audit is to ensure that Medicaid DSH payments comply with Federal statutory
limits. The DSH audit will necessarily rely upon financial and cost report data that are subject to
generally accepted accounting principles, and accounting principles specific to hospital accounting under
federal grant programs.

Audit procedures that are in accordance with applicable industry standards would meet the criteria
established within the final rule if the auditors certify the audit in accordance with the definition of
“independent certified audit” as defined at 455.301 of the final rule. We understand that the term
“certification” may have specific meaning within the auditing profession. Our use of the term
“certification” for purposes of DSH audits is limited to the actions set forth at 455.301. For this purpose,
certification means that the auditor attests to qualifying as an independent auditor, has reviewed the
criteria of the Federal audit regulation and has completed the verification, calculations, and report under
professional rules and generally accepted standards of audit practice. To the extent that the auditor
decides that specific methods (which may include requirements beyond the scope of those specifically
outlined within the regulation and protocol) are necessary to certify to the audit in accordance with the
certification criteria at 455.301 and 455.304, then the auditor should employ these methods. As noted in
455.301, the certification should identify any data issues or other caveats that the auditor identifies as
impacting the results of the audit.

We look forward to working with States in refining the auditing process throughout the transition
period. Once States and CMS gain greater experience with the auditing process, CMS will work further
with States to highlight best practices and auditing methods.



REQUEST FOR QUOTATION
[MED13004] [Audit Services — Disproportionate Share Hospital Program]

12. The 2005 and 2006 DSH audit reports are to be completed by September 30, 2009, and must
be submitted to CMS by December 31, 2009. Are States able to grant extensions to auditors
to complete the audits subsequent to September 30, if the final report is still delivered to
CMS by December 31, 2009?

CMS has determined that it will apply a flexible enforcement strategy designed to ensure that States have
sufficient time to properly implement the new requirements without undue hardship. Thus, CMS will not
find a State to be out of compliance with the DSH reporting and auditing requirements for the initial
(2005 and 2006) Medicaid State plan rate years until December 31, 2010. We do not anticipate any
further delay of compliance enforcement, or any delay of compliance enforcement for subsequent audit
years.

Even though CMS will be delaying compliance enforcement, CMS expects that States will be making
good faith efforts to comply with the new requirements. We asked each State to identify, and to provide
in writing to its respective CMS Associate Regional Administrator, a contact individual by September 30,
2009 to brief CMS representatives on the State’s compliance status and progress. Based on those
discussions, some States were/may be asked for detailed information about compliance efforts.

The final rule included a transition period recognizing that auditing processes and techniques may need to
be refined. This transition period lasts through Medicaid State plan rate year 2010, before audit results
will be given weight other than in making prospective estimates of hospital costs for the purposes of
ongoing DSH payments. In the transition, CMS will work with States that make a good faith effort to
fulfill all of the DSH reporting and auditing requirements and that also submit a final report to CMS by
the December 31 deadline. It should be noted that States will still be expected to make DSH payments
that conform to the hospital-specific limits beginning in 2011.

13. The rule states that the 2005 and 2006 DSH audit reports are to be submitted to CMS by
December 31, 2009. What method will CMS use to determine submission date?

CMS has determined that it will apply a flexible enforcement strategy designed to ensure that States have
sufficient time to properly implement the new requirements without undue hardship. CMS will not find a
State to be out of compliance with the DSH reporting and auditing requirements for the initial (2005 and
2006) Medicaid State plan rate years until December 31, 2010. We do not anticipate any further delay of
compliance enforcement, or any delay of compliance enforcement for subsequent audit years. We asked
each State to identify, and to provide in writing to its respective CMS Associate Regional Administrator,
a contact individual by September 30, 2009 to brief CMS representatives on the State’s compliance status
and progress. Based on those discussions, some States were/may be asked for detailed information about
compliance efforts.

When States have completed the DSH audits and reports, they should submit the required reports and
audits electronically via email to the Associate Regional Administrator of their respective CMS Regional
Office on or before the applicable deadline. States are encouraged to carbon copy their Regional Office
National Institutional Reimbursement Team (NIRT) representative and CMS Regional Office State
representative as well. The receipt date will be the email creation and submission date as indicated on the
email.
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Certified audits should be submitted in a PDF format using an Adobe Acrobat application and should
contain a PDF file of the completed reporting element template. All audit files should be submitted in zip
data compression formats to ensure ease of electronic delivery.

CMS is exploring the possibility of including the required reporting elements into the MBES process and
will provide additional guidance in the near future. Absent the MBES reporting process, States should
submit the report as an excel spreadsheet in addition to the PDF format included in the certified audit
report.

14. 1s CMS planning on setting a DSH payment threshold below which some or all of the
reporting requirements will be waived?

There is no statutory authorization for an exception to audit and reporting requirements with respect to
hospitals that receive DSH payments. The audit and reporting requirements under section 1923(j) of the
Act apply to all States that make DSH payments, with respect to each hospital receiving a DSH payment.
As we noted in the preamble to the final rule, the statute requires that each State report to CMS data, and
submit a certified audit, that verifies that all hospitals receiving DSH payments under the Medicaid State
plan actually qualify to receive such payments and that such payments do not exceed the hospital-specific
DSH limit. Even if a State only makes DSH payments under its approved Medicaid State plan that relate
to the uncompensated care of providing inpatient and outpatient hospital services to Medicaid individuals
(that is, Medicaid shortfall), it would be possible for payments to a hospital to exceed the hospital-specific
limit if the hospital had a surplus in furnishing hospital services to the uninsured. While this may be an
unlikely circumstance, we cannot at this time be certain that it never occurs. Therefore, in such a
circumstance we will accept reporting limited to Medicaid uncompensated care only when the hospital
provides a certification that it incurred additional uncompensated care costs serving uninsured
individuals. When we review certified audit reports submitted by States, we will consider whether more
flexibility would be warranted, and we may address the issue in future reporting instructions. However,
prior to receiving the first set of annual State reports, CMS is not contemplating any changes to the
reporting requirements.

Auditor Independence
15. What constitutes an independent auditor?

Medicaid regulations at 42 CFR 455.301 define a certified independent audit in part to mean an audit that
is conducted by an auditor that operates independently from the Medicaid agency or subject hospital. The
intent is for the auditor to be fully able to render objective and impartial judgment on all matters relating
to a required DSH audit. Examples of potential conflicts for audit entities would be: calculating a State’s
DSH payments under the Medicaid State plan; developing State plan DSH payment methodologies for
States; preparing uninsured/Medicaid source documents and/or originating data relating to the DSH
program on behalf of subject hospitals and/or the State; serving as auditor to any subject hospital or the
State agency; and possessing a direct or indirect financial interest in the State’s DSH program. In this
context, independence generally means that the audit organization and individual auditor is free of any
impairment that may in fact or in appearance preclude an impartial opinion or reporting.
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States are responsible for ensuring that no possible impairment exists between the auditing
organization/auditors and the Medicaid agency and/or hospital. Within the auditing profession, standards
have developed to help guide auditors and/or their clients with respect to independence and impairments
that might potentially compromise it. The final rule provides that these principles are to be applied to
Medicaid DSH audits. The General Accountability Office (GAQ), in Chapter 3 of its most recent revision
to Government Auditing Standard, identifies specific criteria for independence and outlines impairments
to independence in government auditing practices (http://www.gao.gov/govaud/govaudhtml/index.html).

While we believe these generally accepted standards relating to independence in government auditing to
be well understood by the auditing profession and would expect their correct application to the required
audits, there are some situations that may warrant additional review. For instance, section 3.29 of the
General Standards outlines non-audit services that impair auditor independence. The section states
certain non-audit services directly support an entity’s operations and impair an audit organization’s ability
to meet overarching audit principles (in this case we would consider the “entity” to be the Medicaid
agency and/or hospital). Some examples of these types of services that may impair independence for
purposes of conducting the DSH audit include:

a. maintaining or preparing the audited entity's basic accounting records or maintaining or taking
responsibility for basic financial or other records that the audit organization will audit;

b. posting transactions (whether coded or not coded) to the entity's financial records or to other
records that subsequently provide input to the entity's financial records;

c. determining account balances or determining capitalization criteria;

d. designing, developing, installing, or operating the entity's accounting system or other
information systems that are material or significant to the subject matter of the audit;

e. providing payroll services that (1) are material to the subject matter of the audit or the audit
objectives, and/or (2) involve making management decisions;

f. providing appraisal or valuation services that exceed the scope described in paragraph 3.28 c;
g. recommending a single individual for a specific position that is key to the entity or program
under audit, otherwise ranking or influencing management's selection of the candidate, or
conducting an executive search or a recruiting program for the audited entity;

h. developing an entity's performance measurement system when that system is material or
significant to the subject matter of the audit;

i. developing an entity's policies, procedures, and internal controls;

J. performing management's assessment of internal controls when those controls are significant to
the subject matter of the audit;

k. providing services that are intended to be used as management's primary basis for making
decisions that are significant to the subject matter under audit;

I. carrying out internal audit functions, when performed by external auditors; and

m. serving as voting members of an entity's management committee or board of directors, making
policy decisions that affect future direction and operation of an entity's programs, supervising
entity employees, developing programmatic policy, authorizing an entity's transactions, or
maintaining custody of an entity's assets.

Further examples of such potential conflicts for audit entities would be: providing audit services for the
Medicaid program generally (not specifically related to DSH payments) such as auditing cost reports or
determining Medicaid service rates; serving as auditor to any subject hospital or the State agency; and
possessing a direct or indirect financial interest in the State’s Medicaid program.
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There are situations in which sufficient firewalls exist between such services that would serve to eliminate
the potential conflict regarding auditor independence. In such cases, States must explain why such an
audit firm meets the GAGAS independence standards despite the appearance that the auditing entity is not
independent. The audit firm must also declare its independence in the audit and report submitted to CMS.
States should look to the General Auditing Standards in their entirety to ensure that no possible
impairments to independence exist.

For State plan rate year 2007 and thereafter, auditing organizations/auditors must submit a signed
statement declaring independence of the respective Medicaid agency and hospitals. This statement should
be included with the audit and report submitted to CMS on an annual basis.

16. Can States use provider-related donations, assessments, taxes on, or other similar funding
arrangements with DSH hospitals to fund the required audits?

The DSH audit requirements and final rule do not supersede any Medicaid provisions relating to
donations and taxes. As a practical matter, we do not see how a State could rely on “voluntary” donations
to fund required Medicaid programs and expenses. As indicated in the preamble, section 1923(j) makes
these DSH audit and reports a Medicaid program requirement and as such States are responsible for
funding the costs to fulfill them just as they are any other Medicaid administrative costs. To the extent a
State’s payment methodology for the audits and reports would be prohibited as an impermissible tax or
donation, a State may not employ that methodology for purposes of funding the audits. States may not
impose DSH fees or require financial participation in the funding of the audit as a condition for receiving
DSH payments. Furthermore, to the extent that a provider-related donation presumed to be bona fide
contains a hold harmless provision, it would not be considered a bona fide donation.

Revenue Recognition

17. How should States, hospitals, and auditors treat Medicaid payments received after the
completion of the audit for a particular Medicaid State plan rate year?

In recognition of potential delays in obtaining needed information, we have extended the period for
ongoing report and audit submission until the end of the Federal fiscal year that is at least three years after
the close of the Medicaid State plan rate year. We believe that hospitals would have received most
Medicaid, DSH payments, and other payments associated with that Medicaid State plan rate year.

Based on the modifications to the audit and reporting deadlines, the existing requirement at 42 CFR
447.45(d) for provider claims to be filed within a year from the date of service and promptly paid by the
State, and the existing two-year timely claim filing requirement at 45 CFR 95.7, there should not be a
significant adjustment to Medicaid payments that would warrant a corrected audit and report. To the
extent that a significant adjustment to Medicaid payments occurs and States claim Federal matching
dollars (or return Federal matching dollars) as a prior period adjustment, States should correct the audit
and report by indicating post-audit adjustments to Medicaid and DSH payments (or uncompensated care
costs if Medicaid payment adjustments affect the Medicaid shortfall). When post-audit retroactive
adjustments to Medicaid payments are not significant, the payments should be measured during the audit
of the Medicaid State plan rate year in which the revenues are received.
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18. The final regulation and the preamble address which State plan rate year revenues apply to
for purposes of calculating a hospital-specific DSH limits. It appears, however, that the
preamble requires Medicaid payment offsets occurring after the completion of the DSH
audit be applied duplicately in calculating hospital-specific DSH limits for two distinct State
plan rate years. Can you confirm that these Medicaid revenues should be applied in
calculating hospital-specific DSH limits for only one Medicaid State plan rate year?

Medicaid revenues identified in the post-audit period must only be applied against one State plan rate year
for purposes of calculating hospital-specific DSH limits.

19. Against which Medicaid State plan rate year are revenues received by a hospital by or on
behalf of either ‘self-pay’ or uninsured individuals during the Medicaid State plan rate year
under audit offset?

The General DSH Audit and Reporting Protocol provides clarification regarding all payments received
during cost reporting period(s) covering the Medicaid State plan rate year under audit by or on behalf of
patients with no source of third party coverage. There will be no attempt to allocate payments received
during the State plan rate year to services provided in prior periods. Since the goal of the audit is to
determine uncompensated DSH costs in a given Medicaid State plan rate year, all payments received in
the year will be counted as revenue to the hospital in that same year. It is understood that some costs
incurred during the State Plan rate year under audit may be associated with future revenue streams (legal

decisions, payment plans, and recoveries) but that the payments are not counted as revenue until actually
received.

Allowable Costs/Medical Necessity

20. Will CMS be issuing guidance on what constitutes medically necessary services?

CMS does not intend to issue guidance on what constitutes medically necessary services. CMS will
continue to allow States flexibility in determining medical necessity under their individual Medicaid
programs within the guidelines of the Social Security Act provided at 1902(a)(30) and 1902(a)(19), and
the implementing regulations at 42 CFR 440.230(d), which state "The [Medicaid] agency may place
appropriate limits on a service based on such criteria as medical necessity or on utilization control
procedures.” Generally, services that are considered reimbursable under the Medicaid State plan would
also be considered as necessary services when calculating a hospital’s eligible uncompensated care cost.

21. Are States required to follow only Medicare reasonable cost principles, or will they be
allowed to establish allowable cost rules that may differ from Medicare?

As noted in the preamble to the final rule, section 1923(g)(1) of the Act provides for a Federal limitation
based on costs that must be calculated in accordance with Federal accounting standards. The same
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methods used in preparing the Medicare 2552-96 cost report should be applied in determining costs to be
used in calculating the hospital-specific DSH limits.

Hospitals' Medicare cost reports, audited financial statements, and accounting records should contain the
information necessary for reporting and auditing responsibilities, in combination with information
provided by the States' Medicaid Management Information Systems (MMIS) and the approved Medicaid
State plan governing the Medicaid payments made during the audit period. The CMS developed General
DSH Audit and Reporting Protocol will assist States and auditors in using information from each of these
sources to determine allowable uncompensated care costs consistent with the statutory requirements. The
protocol is available on the CMS Web site at:
www.cms.hhs.gov/MedicaidGenlInfo/Downloads/CMS2198FRptProtocol.pdf.

22. If a State allows for graduate medical education as an allowable component of cost and is
included in the Medicaid State Plan, should the State require the filing of Medicaid cost
reports that incorporate the graduation medical education in the determination of program
cost?

All costs that are associated with services that are defined and reimbursed under the approved Medicaid
State plan as inpatient hospital services and outpatient hospital services to Medicaid eligible individuals
and to individuals with no source of third party coverage may be included in calculating the hospital-
specific DSH limit. To properly capture these costs in the hospital-specific DSH limit, State’s should
include these costs as part of the Medicare 2552-96 cost report step-down process and utilize the General
DSH Audit and Reporting Protocol.

To the extent that a State allows graduate medical education (GME) as a component of cost and it is
reimbursed under the Medicaid State plan, the State can include these costs in determining hospital-
specific DSH limits. Please be reminded that the State still must use the cost reporting and apportionment
process as prescribed by the Medicare 2552-96 identified in the General DSH Audit and Reporting
Protocol.

23. “How should States treat unpaid Medicaid days or charges for purposes of calculating
hospital-specific DSH limits?” What if the unpaid days are a result of untimely filing or a
hospitals failure to seek prior authorization?

The hospital-specific DSH limit includes the costs incurred during the year of furnishing hospital services
to Medicaid beneficiaries and the uninsured, net of Medicaid payments and payments made by or on
behalf of the uninsured. To be included as Medicaid cost in the limit, a hospital service must be included
in a State’s definition of an inpatient hospital service or outpatient hospital service under the approved
State plan and furnished to Medicaid eligible individuals.

Individuals with Medicaid or other third party coverage are not considered as uninsured under 1923(g)(1).
Improper billing by a provider does not change the status of an individual as insured or otherwise
covered. In no instance should costs associated with claims denied by a health insurance carrier for such a
reason be included in the calculation of hospital-specific uncompensated care costs.
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24. A Medicaid program in a State covers speech therapy services for beneficiaries under 18
years of age. A hospital in that State provided speech therapy to a Medicaid enrollee who
was over 18 and claimed the services as uninsured care. Are the costs incurred by the
hospital in providing the speech therapy service allowed to be included in the calculation of
hospital-specific DSH limits?

In this example the costs associated with speech therapy services can be included in the calculation of
hospital-specific DSH limits to the extent that such services are treated as “hospital services” under the
State plan because the patient is eligible for Medicaid. The hospital-specific limit is based on the costs
incurred for furnishing ““hospital services" and does not include costs incurred for services that are
outside either the State or Federal definition of inpatient or outpatient hospital services. While States have
some flexibility to define the scope of ““hospital services," States must use consistent definitions of
““hospital services." Hospitals may engage in any number of activities, or may furnish practitioner or
other services to patients, that are not within the scope of “"hospital services," including speech therapy. A
State cannot include in calculating the hospital-specific DSH limit cost of services that are not defined
under its Medicaid State plan as a Medicaid inpatient or outpatient hospital service.

Determination of Uninsured Status

25. CMS seems to contradict itself in replying to the question of including patients who lack
coverage for the service provided but not necessarily any coverage at all. CMS states that
they have never read the statute to be service-specific and believe that such an
interpretation would be inconsistent with the broad statutory references to insurance or
other coverage. Furthermore, CMS replies that such a reading would result in cost shifting
from private sector coverage to the Medicaid program. However, in a January 10, 1995
letter to Donna Checkett, Chair of the State Medicaid Director’s Association, CMS clarified
that: “it would be permissible for States to include in their determination of uninsured
patients those individuals who do not possess health insurance which would apply to the
service which the individual sought”. Is it CMS’s position now that it depends on whether
the individual has creditable coverage consistent with 45 CFR 144 and 146 and not whether
the specific service is covered?

Section 1923(g)(1) of the Act refers to the costs of hospital services furnished by the hospital to
individuals who have no health insurance (or other source of third party coverage). This language is not
service-specific and any interpretation to the contrary would be inconsistent with the broad statutory
references to insurance or other coverage. In an effort to adhere to a more accurate representation of the
broad statutory references to insurance or other coverage; and to delineate more definitively the meaning
of the term uninsured, CMS clarified the populations for which hospitals may calculate uncompensated
care costs. We interpret the phrase “‘who have health insurance (or other third party coverage)’’ to
broadly refer to individuals who have creditable coverage consistent with the definitions under 45 CFR
Parts 144 and 146, as well as individuals who have coverage based upon a legally liable third party
payer. Creditable coverage would include coverage of an individual under a group health plan, Medicare,
Medicaid, a medical care program of the IHS or tribal organization, and other examples as outlined in the
rules relating to creditable coverage at 45 CFR 146.113.
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26. Does an advance beneficiary notice for a medically necessary procedure satisfy the
requirement that "*[c]laims denied by a health insurance carrier, including a Medicaid
contracted managed care organization, for any reason other than the inpatient/outpatient
service or services provided were not covered services within the individuals health benefit
package are furnished to individuals who have health insurance coverage'?

The quoted sentence is taken out of context and does not reflect a “requirement.” The underlying
requirement is that, to be included in the calculation of the hospital-specific limit, the services at issue
must be furnished to an individual who does not have “health insurance (or other source of third party
coverage).” As indicated in the sentence prior to the quoted sentence. “[t]he costs of services for
individuals who have health insurance are not included in calculating the hospital-specific limit, even if
insurance claims for that particular service are denied for any reason.” And the following sentence states
that services are considered to have been provided for an individual with health insurance or third party
coverage even though a claim has been “denied due to improper billing, lack of preauthorization, lack of
medical necessity, or non-coverage under the third party insurance package.” While the quoted sentence
may have been inartfully drafted, the overall meaning is clear. The quoted sentence does not indicate that
costs related to denials for non-coverage automatically qualify for inclusion in the hospital-specific limit;
it simply indicates that certain denied claims cannot be included in the cost limit. When a claim is denied
as non-covered, the hospital may then wish to verify that the individual was actually insured, and that the
insurance was creditable coverage. Both the statute and the rule clearly indicate that costs of services for
individuals who have health insurance (or other source of third party coverage) are not included in
calculating the hospital-specific limit, even if insurance claims for that particular service are denied for
any reason.

27. The preamble states, “To the extent the Medicaid payment does not fully cover the cost of
the inpatient or outpatient hospital services provided, the unreimbursed costs of those
services would be counted in calculating that limit.” Some hospitals have interpreted this
language to mean that any services provided to Medicaid beneficiaries but not reimbursed
by Medicaid should be treated as uninsured. Is this interpretation correct?

The interpretation referenced in the question does not accurately reflect the provisions at section
1923(g)(1) of the statute which expressly refers to uncompensated costs of furnishing hospital services to
individuals eligible for Medicaid or individuals who have no health insurance or other third party
coverage. If an individual is Medicaid eligible on the day they received medically necessary inpatient or
outpatient hospital services, then those services (to the extent that they are allowable under the State’s
plan) would be included in calculating the Medicaid portion of the hospital-specific limit.

28. How should States count costs not otherwise covered for individuals in an IMD (as
Medicaid shortfall, uncompensated care costs, or not included) for those individuals with
Medicaid ages 22-64 while in an IMD if the individual is also a dual eligible (Medicare)?

For the costs of services provided to those patients between the ages of 22 and 64 who are otherwise
eligible for Medicaid, the treatment of the service costs in the hospital-specific limit may vary based on
State practice. Many States remove these individuals from eligibility rolls for administrative convenience
(and must reinstate them if they are discharged from the IMD); if so, the costs should be reported as
uncompensated care for the uninsured. States that do not remove the individuals from the Medicaid
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eligibility rolls should report the costs as uncompensated care for the Medicaid population. Therefore, the
costs of services provided in an IMD to an individual who is 22-64 and who is otherwise Medicaid
eligible, can be included either as uninsured uncompensated or Medicaid uncompensated in the UCC,
depending on the eligibility status (as determined by the state) of the individual while in the IMD.

For dual eligible patients ages 22-64 old in an IMD, the treatment of costs would be determined by the
State Medicaid eligibility policies. In States that do not remove the individual from Medicaid eligibility,
these dual eligibles are Medicaid eligible and their uncompensated costs should be included as Medicaid
uncompensated costs. In States that remove such individuals from Medicaid eligibility rolls while in an
IMD, these individuals would be Medicare only during the IMD stay and therefore considered to have
third party coverage (Medicare). Uncompensated care costs would therefore not be allowed in the
uninsured uncompensated cost portion.

Hospital Data

29. Because hospitals may not have detailed cost center-specific charge information for
uninsured and Medicaid MCO patients for prior years, would it be acceptable to allocate
total uninsured or Medicaid MCO charges to specific ancillary cost centers based on the
percent to total of Medicaid charges, or, should uninsured or Medicaid MCO costs be
disallowed entirely for these hospitals?

We expect that State reports and audits will be based on the best available information in conjunction
with guidance from their independent auditors. If audited Medicare cost reports are not available for each
hospital, the DSH report and audit may need to be based on Medicare cost reports as filed. We note that
hospitals must follow the cost reporting and apportionment process as prescribed by the Medicare 2552-
96 cost report process. To the extent that these cost reports do not contain the precise information needed
for the DSH calculation, it may be necessary for hospitals to modify their accounting techniques. In those
circumstances, for the initial audits, it will be necessary to use other source materials such as audited
hospital financial records and other records, and to develop methodologies to determine the necessary
information from such records. We expect States, independent auditors and hospitals to work
cooperatively to develop such methodologies.

CMS has developed a General DSH Audit and Reporting Protocol which will be available on the CMS
Web site that should assist States and auditors in utilizing information from each source identified above
and developing methods to determine uncompensated costs of furnishing hospital services to the
Medicaid and uninsured populations. The protocol is available on the CMS Web site at:
www.cms.hhs.gov/MedicaidGenlInfo/Downloads/CMS2198FRptProtocol.pdf.

30. The regulation requires use of a Medicare hospital cost report to provide data to States and
CMS. Some children’s hospitals do not care for a large number of Medicare patients and
may not file Medicare cost reports or may provide low utilization reports. Is there an
alternative reporting tool that children’s hospitals could use and still be in compliance with
the regulation provisions?
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We anticipate that States and auditors will use the best available and most accurate data. The DSH reports
and audit will rely on existing financial and cost reporting tools including the Medicare 2552-96 cost
report as well as audited hospital financial statements and accounting records in combination with
information provided by the States’ Medicaid Management Information Systems (MMIS) and the
approved Medicaid State plan governing the Medicaid payments made during the audit period. If a
hospital (e.g. a children’s hospital) does not file or files only a partial Medicare 2552-96 cost report, the
State remains responsible for reporting the information which would have otherwise been available on the
Medicare 2552-96 from each hospital for Medicaid and uninsured purposes. In order to fulfill the
requirements of this section, States may require such hospitals to provide the same data to the State as if
they were filing the Medicare 2552-96.

31. When you say **costs of services' or ""costs for dual eligibles™ do you mean that this term is
interchangeable with charges or do you mean just costs?

A. In the regulation, the term “costs” is not interchangeable with the term “charges.”

32. As part of the reporting requirements, is the State required to submit a LIUR calculation
for every hospital that received a DSH payment or only for the hospitals which are deemed
eligible for disproportionate share based on their LIUR?

Under section 1923(b), hospitals may be deemed as disproportionate share hospitals based on either their
MIUR or LIUR. We recognize that some hospitals may be so deemed based on both their MIUR and
their LIUR. In order to fulfill the requirements of the final rule, States should submit the appropriate
calculation for both the LIUR and the MIUR for these hospitals. We believe this is beneficial to both the
State and to hospitals. The report must show that each hospital receiving DSH payments meets applicable
DSH eligibility requirements. Should a hospital thought to be qualified under the LIUR but is later found
not to be, a determination can readily be made about its potential DSH eligibility under the other

formula.

Dual Eligibility

33. Would days, costs, and revenues associated with patients that have both Medicaid and
private insurance coverage (such as Blue Cross) also be included in the calculation of the
MIUR percentage and the DSH limit in the same way States include days, costs and
revenues associated with individuals dually eligible for Medicaid and Medicare?

Days, cost, and revenues associated with patients that are dually eligible for Medicaid and private
insurance should be included in the calculation of the Medicaid inpatient utilization rate (MIUR) for the
purposes of determining a hospital eligible to receive DSH payments. Section 1923(g)(1) does not
contain an exclusion for individuals eligible for Medicaid and also enrolled in private health
insurance. Therefore, days, costs, and revenues associated with patients that are eligible for Medicaid and
also have private insurance should be included in the calculation of the hospital-specific DSH limit. As
Medicaid should be the payer of last resort, hospitals should also offset both Medicaid and third-party
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revenue associated with the Medicaid eligible day against the costs for that day to determine any
uncompensated amount.

34. The regulation states that costs for dual eligibles should be included in uncompensated care
costs. Could you please explain further? Under what circumstances should we include
Medicare payments?

Section 1923(g) of the Act defines hospital-specific limits on FFP for Medicaid DSH payments. Under
the hospital-specific limits, a hospital’s DSH payment must not exceed the costs incurred by that hospital
in furnishing services during the year to Medicaid and uninsured patients less payments received for those
patients. There is no exclusion in section 1923(g)(1) for costs for, and payment made, on behalf of
individuals dually eligible for Medicare and Medicaid. Hospitals that include dually-eligible days to
determine DSH qualification must also include the costs attributable to dual eligibles when calculating the
uncompensated costs of serving Medicaid eligible individuals. Hospitals must also take into account
payment made on behalf of the individual, including all Medicare and Medicaid payments made on behalf
of dual eligibles. In calculating the Medicare payment for service, the hospital would have to include the
Medicare DSH adjustment and any other Medicare payments (including, but not limited to Medicare IME
and GME) with respect to that service. This would include payments for Medicare allowable bad debt
attributable to dual eligibles.

35. Is it CMS’ intention that dual eligibles would include individuals with Medicare for whom
Medicaid pays only Medicare deductibles, coinsurance, or Medicare Part A or B
premiums?

For the purposes of the DSH audits and reporting requirements, dual eligibles include all individuals with
Medicare who also are eligible for some form of Medicaid benefit. This includes those individuals for
whom Medicaid pays only Medicare deductibles, coinsurance, or Medicare Part A or B premiums.

36. Medicare DSH allows hospitals to claim additional Medicaid days beyond the paid days for
patients with commercial insurance through their employer and Medicaid. Would these
patients be included in Medicaid DSH since they are Medicaid eligible?

The Medicare DSH program and the Medicaid DSH program are separate programs authorized by
different sections of the statute and with different purposes and goals. If the patients are Medicaid
eligible, then costs and revenues associated with inpatient and/or outpatient services furnished to them
must be included in the hospital-specific limit calculation. Revenues required to be offset against a
hospital's DSH limit would include any amounts received by the hospital by or on behalf of the Medicaid
eligible individuals (for any days those individuals remain Medicaid eligible) during the Medicaid State
plan rate year under audit (except payments from State or local programs based on indigency).

ARRA

37. How is the DSH audit and reporting rule affected by section 5002 of the American
Recovery and Reinvestment Act of 2009 (ARRA)?
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DSH payment adjustments made using the ARRA increased state allotments are subject to DSH audit
and reporting requirements. ARRA provided additional potential fiscal relief to States by increasing
most States’ Federal fiscal year (FFY) 2009 and 2010 Medicaid DSH allotments by 2.5

percent. Specifically, section 5002 of ARRA amended section 1923(f)(3) of the Act to provide a
temporary increase in state DSH allotments for these fiscal years. Section 5002 of ARRA did not
otherwise modify DSH requirements. States are required to follow the same requirements for payment
adjustments made under the increased allotment as they would for any other DSH payment adjustments,
including DSH reporting and auditing requirements.
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Exhibit A:

All inclusive, firm fixed price for each audit period:

SFY 2010 (July 1, 2009 — June 30, 2010)

Total Cost for Audit Period
SFY10
Total Cost SFY10 Audit (A1)
Additional Services Hourly Rate Hours Total Cost for Audit Period
SFY10 (Hourly Rate * 100)
Additional Services 100 (A,)

Estimated Grand Total Not to Exceed Cost (A;+A;) | (A)

Optional Renewal Periods:

SFY 2011 (July 1, 2010 — June 30, 2011)

Total Cost for Audit Period
SFY11
Total Cost SFY11 Audit (By)
Additional Services Hourly Rate Hours Total Cost for Audit Period
SFY11 (Hourly Rate * 100)
Additional Services 100 (B,)

Estimated Grand Total Not to Exceed Cost (B;+B,) | (B)

SFY 2012 (July 1, 2011 - June 30, 2012)

Total Cost for Audit Period
SFY12
Total Cost SFY12 Audit (Cy
Additional Services Hourly Rate Hours Total Cost for Audit Period
SFY12 (Hourly Rate * 100)
Additional Services 100 (Cy)

| Estimated Grand Total Not to Exceed Cost (C,+C,) | (C)

Estimated Grand Total for Three (3) Year Contract Period (A+B+C) $
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Notes

1. The Vendors Estimated Grand Total Not to Exceed Cost will include all general and
administrative staffing (secretarial, clerical, etc.), travel, supplies and other resource
costs necessary to perform all services within the scope of this procurement.

2. The hours for Additional Services are estimated and are to be used for cost bid
evaluation purposes only.

3. The cost bid proposal will be evaluated based on the Estimated Grand Total for the
Three (3) year contract period.

4. The Vendor will invoice in arrears monthly. Payment will be issued in equal monthly
increments during the contract period for each audit year, with the last payment
withheld until a final audit report is delivered and accepted by the Bureau.

5. Additional services will be reimbursed based on an approved Statement of Work at
the hourly rate bid.

(Company)

(Representative Name, Title)

(Contact Phone/Fax Number)

(Date)

If applicable, sign and submit the attached Resident Vendor Preference Certificate with the
guotation.
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